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Forms 


Am. Jur. Pleading and Practice Forms, Schools § 30 (Petition or application—To enjoin collection of fees for books and 


school supplies and to recover fees collected—Class action) 





Several jurisdictions have upheld charges for textbooks! and other school services or supplies.” However, other jurisdictions 
hold that textbooks and school supplies are an essential part of a constitutionally required system of free public elementary and 
secondary schools, and under such authority, denying students access to suitable educational materials is similar to denying the 


right to attend school itself in violation of the state constitution.” 


In invalidating a fee, courts have pointed out that the fee is charged as a condition of attendance’ and that the state has a 
constitutional’ or statutory provision establishing "free" public schools.” Another reason given by the courts for invalidating 
a fee has been the lack of constitutional or statutory authorization for the exaction of the fee. Other authority, in holding a fee 
invalid, observes that the item for which the fee is charged is a necessary element of any school's activity” or is "educational" 


in character. 19 


WESTLAW 


§ 245. Validity of student fees, 67B Am. Jur. 2d Schools § 245 


On the other hand, the factors emphasized in decisions upholding the validity of a fee have been— 


— a Statutory authorization for the fee. H 


— the purpose for charging the fee was reasonable. 1? 


— the state constitution provided only for a "liberal," as distinguished from a "free," public school system. |? 


Caution: 


In some jurisdictions, the state constitution creates a strong presumption in favor of making everything that is a necessary component 


to a public education cost-free.'* When a board of education seeks to charge parents for their children's participation in public 
5 


education, the board bears the heavy burden of rebutting this constitutionally based presumption. ! 





Fees that have been held invalid include— 


— tuition fees.!® 


— "matriculation" or "registration" fees. j 


— fees for driver's education, 18 although there is authority to the contrary. 1’ 
— fees for particular materials, activities, or privileges.”° 
On the other hand, a fee for transportation to the public school does not violate a state constitution's free school provision or 


equal protection clause.7! 
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there was no right of action for monetary damages under the Indiana Constitution. McIntire v. Franklin Tp. 
Community School Corp., 15 N.E.3d 131, 307 Ed. Law Rep. 1057 (Ind. Ct. App. 2014). 

Roberson v. Oliver, 189 Ala. 82, 66 So. 645 (1914). 
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Am. Jur. Pleading and Practice Forms, Schools § 39 (Petition or application—For writ of mandamus—To compel state 
authorities to issue life certificate or diploma) 

Am. Jur. Pleading and Practice Forms, Schools § 115 (Complaint, petition, or declaration—To compel issuance of diploma 
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A school governing board authorized to examine students and to determine whether they are entitled to a diploma or other 
evidence of completion of the course of study exercises quasi-judicial functions.! In that capacity, the board's decisions are 


conclusive, providing that its action has been in good faith, and is not arbitrary.” However, there must be a sufficient reason for 


WESTLAW 


§ 246. Student's right to diploma, 67B Am. Jur. 2d Schools § 246 


withholding a diploma, such as a failure to complete the required credit hours deemed necessary for graduation.” Nevertheless, 


a diploma may not be refused arbitrarily“ nor denied under a rule which is itself unreasonable and arbitrary. 


A student may not be denied a high school diploma when he or she successfully completed all the coursework required for 


graduation and was expelled after the successful completion of his or her courses. 


6 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 


1 
2 


Sweitzer v. Fisher, 172 Iowa 266, 154 N.W. 465 (1915). 

Tindell v. Evansville- Vanderburgh School Corp., 805 F. Supp. 2d 630, 275 Ed. Law Rep. 655 (S.D. Ind. 
2011) (hearing officer determined that student's academic work qualified him to receive diploma); Sweitzer 
v. Fisher, 172 Iowa 266, 154 N.W. 465 (1915). 

As to the issuance of mandamus to compel the granting of a diploma, see Am. Jur. 2d, Mandamus § 239. 
Department of Institutions ex rel. S.L.G. v. Bushnell, 195 Colo. 566, 579 P.2d 1168 (1978); Earl v. Decatur 
Public Schools Bd. of Educ., 396 Ill. Dec. 310, 39 N.E.3d 1136, 323 Ed. Law Rep. 1003 (App. Ct. 4th 
Dist. 2015) (a statute which sets forth a list of courses students have to complete, in addition to other 
course requirements, to receive a high school diploma allows local districts the freedom to add additional 
requirements for graduation based on particular needs of its students and the community in its own district, 
including a community service requirement). 

As to power of local authorities to determine school course of instruction, see § 330. 
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A rule that students must perform satisfactorily on an achievement test as a requirement of graduation is valid when it remedies 


vestiges of discrimination since it sets objective standards and creates a climate of order to motivate students. ! However, 
satisfactory performance on an achievement test as a condition for the granting of diplomas has been successfully challenged on 
the grounds that the test violates the constitutional rights of minority students who fared poorly on the examination as a result 


of a history of racial discrimination within the school system.” 


An achievement test or exam must be specifically tied to the curriculum.’ Some authority also holds that there must be exceptions 
to the examination requirement for home study students, persons who obtained a general education development diploma, and 


nonpublic school students.“ Other authority holds, however, that a school district's policy of requiring students transferring 
from nonaccredited or home schools to pass proficiency exams at their own expense in order to graduate does not violate the 


Equal Protection or the Establishment Clause of the Federal Constitution? or burden the students' right to the free exercise of 


reli gion.° However, upholding the proficiency testing requirement may depend upon a showing that (1) the statutory framework 
for awarding academic credit for school work performed in the home bears a rational relationship to the state's legislative interest 


in the uniform advancement and graduation requirements, and (2) the tests do not interfere with the right to pursue a religious 


education at home.’ 
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Anderson v. Banks, 520 F. Supp. 472 (S.D. Ga. 1981). 

Debra P. by Irene P. v. Turlington, 730 F.2d 1405, 16 Ed. Law Rep. 1120, 15 Fed. R. Evid. Serv. 1175 (11th 
Cir. 1984) (applying Florida law); Rankins v. Louisiana State Bd. of Elementary and Secondary Educ., 637 
So. 2d 548, 91 Ed. Law Rep. 1240 (La. Ct. App. 1st Cir. 1994), writ denied, 635 So. 2d 250 (La. 1994). 
Rankins v. Louisiana State Bd. of Elementary and Secondary Educ., 637 So. 2d 548, 91 Ed. Law Rep. 1240 
(La. Ct. App. Ist Cir. 1994), writ denied, 635 So. 2d 250 (La. 1994). 

U.S. Const. Amend. I (cl. 1); U.S. Const. Amend. XIV, § 1. 

Hubbard By and Through Hubbard v. Buffalo Independent School Dist., 20 F. Supp. 2d 1012, 130 Ed. Law 
Rep. 647 (W.D. Tex. 1998). 

Vandiver v. Hardin County Bd. of Educ., 925 F.2d 927, 65 Ed. Law Rep. 1045 (6th Cir. 1991) (student 
transferring from religious home study program). 

As to schools and the church-state relationship, generally, see §§ 401 to 403. 

As to home schooling and compulsory attendance laws, see §§ 261 to 263. 
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In general, the state is responsible for educating all the state's children.' A system of free public schools is mandated by the 
constitutions of several states, giving children a right to a free elementary and secondary education.” In some jurisdictions, a 
free education is not a fundamental right, though in others it is.t Similarly, some authority holds that a student has a property 
interest protected by due process in obtaining a public education? while other authority holds that a student does not have a 


property interest in public education protected by due process at least before he or she reaches school age.° 





Observation: 


Public education is not a right granted to individuals by the Federal Constitution.’ While certainly recognized as a fundamental and 
necessary part of the social structure, under federal equal protection laws, a state need not justify by compelling necessity every 


variation in the manner in which education is provided to its population.® Thus, the Fourteenth Amendment does not protect a 


public education as a substantive fundamental right.” 
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A state's constitutional mandate for a thorough and efficient system of public education does not confer an individual right 
upon each student to a particular level or quality of education.! Neither does a state's constitutional obligation to provide a free 


education encompass a duty to provide schools that are geographically convenient to the parent.” Such a provision, instead, 
imposes a constitutional duty upon the legislature to provide for the maintenance of a thorough and efficient system of public 


schools throughout the state.? A "thorough and efficient system of common schools," as mandated by a state constitution, 
includes the provision of facilities in good repair and the supplies, materials, and funds necessary to maintain those facilities 


in a safe manner and in compliance with government mandates.* 


However, some authority holds that the right to education as provided in a state constitution is qualitative and encompasses the 


right to a sound basic education that prepares students to participate and compete in society.” A "sound basic education" is one 
that will provide the student with at least (1) sufficient ability to read, write, and speak the English language and a sufficient 
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knowledge of fundamental mathematics and physical science to enable the student to function in a complex and rapidly changing 
society; (2) sufficient fundamental knowledge of geography, history, and basic economic and political systems to enable the 
student to make informed choices with regard to issues that affect the student personally or affect the student's community, 
state, and nation; (3) sufficient academic and vocational skills to enable the student to successfully engage in postsecondary 
education or vocational training; and (4) sufficient academic and vocational skills to enable the student to compete on an equal 
basis with others in further formal education or gainful employment in contemporary society.° Still, public school students may 
not maintain a cause of action under the education article of a state constitution based on the allegation that school officials 


failed to provide them a minimally adequate education.’ 


Observation: 


In some jurisdictions, the courts recognize a constitutional or statutory right to gifted education.® In other jurisdictions, no such 


right is recognized.” 
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Wash. 2d 477, 269 P.3d 227, 276 Ed. Law Rep. 1011 (2012). 

6 Deminski v. State Board of Education, 837 S.E.2d 611, 374 Ed. Law Rep. 354 (N.C. Ct. App. 2020), review 
on additional issues allowed, 842 S.E.2d 580 (N.C. 2020) and appeal dismissed, 842 S.E.2d 600 (N.C. 2020); 
Sugar Creek Charter School, Inc. v. State, 214 N.C. App. 1, 712 S.E.2d 730, 270 Ed. Law Rep. 317 (2011). 

7 Lewis E. v. Spagnolo, 186 Ill. 2d 198, 238 Ill. Dec. 1, 710 N.E.2d 798, 141 Ed. Law Rep. 222 (1999). 
Students' allegations that the State failed to establish statewide public school educational standards, 
assessments, and teacher training, recruitment, and retention programs were insufficient to state a claim for 
violation of the constitutional education clause; the clause did not mandate that the state's education system 
be adequate, efficient, quality, thorough, or uniform. King v. State, 818 N.W.2d 1, 283 Ed. Law Rep. 390 
(Iowa 2012). 
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2001), on reh'g, 2001 WY 90, 32 P.3d 325, 157 Ed. Law Rep. 366 (Wyo. 2001). 

9 Long v. Fulton County School Dist., 807 F. Supp. 2d 1274, 275 Ed. Law Rep. 861 (N.D. Ga. 2011); Broadley 
v. Board of Educ. of City of Meriden, 229 Conn. 1, 639 A.2d 502, 90 Ed. Law Rep. 265 (1994); Bennett v. 
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Determining where any given student will attend public schools is a legislative decision that only a school board is authorized 
to make.! Assignment of pupils to schools within a school district is a matter legislatively committed to the sound discretion 


of local school boards; schoolchildren have no statutory right to attend the school nearest their home.” Further, in a school 
district where adequate school facilities are available, pupils who reside in that district do not have the absolute right to attend 


a school in another district at the expense of their local school board.° Entitlement to public education does not include the 
right to attend a particular school or to a particular kind of education or curriculum, nor is a student deprived of education when 


attendance at an alternative school is rejected in lieu of suspension.* Also a board of education may assign students to year- 


round schools without parental consent.” 


Absent a claim of the deprivation of equal educational opportunity or unconstitutional discrimination because of race or religion, 
there is no right or privilege to attend a particular school.° Thus, while a student may have a property interest protected by due 


process in obtaining a public education,’ a student does not have a property interest in where he or she receives that education.® 
Constitutional education clauses provide a right for all the state's children to receive an adequate education, not a right to attend 


charter schools.” 





Observation: 
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State statutes may provide for school privileges contracts and school choice as applied to public educational programming. "° One 
state's Public School Choice Act, which established a public school choice program to enable students to attend a school in a 
nonresident district, did not create a protected due process property interest in public school choice, even though the Act prohibited 
nonresident school districts from considering certain characteristics of an applicant, where the Act invested the nonresident school 


district with discretion to decide whether to accept a student seeking a transfer, and did not guarantee that an application for transfer 


would be accepted. !! 





The transfer of a student with academic and behavioral problems to an alternative program does not violate his or her federal 
equal protection and due process rights! because the student's temporary transfer to an alternative school implicates no 


constitutionally protected property interest. 1? Further, a student may lack standing to bring a federal action challenging his or 


her transfer to an alternative education program as the student is not being denied access to a public education. “ 


A school board's denial of a home schooled student's request to attend public school on a part-time basis does not deprive that 


student of his or her right to a free public education. a 
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1 Strehlke v. Grosse Pointe Public School System, 654 Fed. Appx. 713, 336 Ed. Law Rep. 755 (6th Cir. 2016); 
Wallace v. Des Moines Independent Community School Dist. Bd. of Directors, 754 N.W.2d 854, 235 Ed. 
Law Rep. 1107 (lowa 2008); Storm M.H. ex rel. McSwain v. Charleston County Bd. of Trustees, 400 S.C. 
478, 735 S.E.2d 492, 287 Ed. Law Rep. 1031 (2012). 
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district did not violate the parents' procedural due process rights by opting out of the Arkansas Public School 
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(1963); Palm v. Tuckahoe Union Free School Dist., 141 A.D.3d 635, 36 N.Y.S.3d 178, 333 Ed. Law Rep. 
350 (2d Dep't 2016). 

4 Fails v. Jefferson Davis County Public Schools, 553 Fed. Appx. 383, 303 Ed. Law Rep. 837 (5th Cir. 2014); 
Lindsey v. Matayoshi, 950 F. Supp. 2d 1159, 299 Ed. Law Rep. 1014 (D. Haw. 2013). 

5 Wake Cares, Inc. v. Wake County Bd. of Educ., 363 N.C. 165, 675 S.E.2d 345 (2009). 

6 Strehlke v. Grosse Pointe Public School System, 654 Fed. Appx. 713, 336 Ed. Law Rep. 755 (6th Cir. 2016); 
C.M. ex rel. Marshall v. Bentley, 13 F. Supp. 3d 1188, 309 Ed. Law Rep. 1053 (M.D. Ala. 2014); Martinez 
v. Malloy, 350 F. Supp. 3d 74, 362 Ed. Law Rep. 262 (D. Conn. 2018); Bernstein v. Board of Ed. of Prince 
George's County, 245 Md. 464, 226 A.2d 243 (1967). 
As to discrimination in education, see Am. Jur. 2d, Civil Rights §§ 290 to 373. 
As to the federal statutory requirement of equal educational opportunity, generally, see § 10. 
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A.F. v. Taylor, 914 F.3d 467, 362 Ed. Law Rep. 36 (7th Cir. 2019). 

Harris ex rel. Harris v. Pontotoc County School Dist., 635 F.3d 685, 265 Ed. Law Rep. 908 (Sth Cir. 2011); 
Turley v. Sauquoit Valley School Dist., 307 F. Supp. 2d 403, 186 Ed. Law Rep. 762 (N.D. N.Y. 2003). 
Langley v. Monroe County School Dist., 264 Fed. Appx. 366, 232 Ed. Law Rep. 112 (5th Cir. 2008); 
McKinney as Next Friend of K.P. v. Huntsville School District, 350 F. Supp. 3d 757, 362 Ed. Law Rep. 290 
(W.D. Ark. 2018); Lindsey v. Matayoshi, 950 F. Supp. 2d 1159, 299 Ed. Law Rep. 1014 (D. Haw. 2013). 
Nevares v. San Marcos Consol. Independent School Dist., 111 F.3d 25, 117 Ed. Law Rep. 470 (Sth Cir. 1997). 
Swanson By and Through Swanson v. Guthrie Independent School Dist. No. I-1, 942 F. Supp. 511, 114 Ed. 
Law Rep. 118 (W.D. Okla. 1996), decision aff'd, 135 F.3d 694, 123 Ed. Law Rep. 1087 (10th Cir. 1998). 
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Forms 


Am. Jur. Legal Forms 2d § 229:183 (Certification as to student's residence in school district) 
Am. Jur. Pleading and Practice Forms, Schools § 116 (Petition or application—For writ of mandamus—To compel school 


board and principal to readmit resident students without payment of tuition) 





Asa general rule, the free school privileges of a district, town, or city are open only to children, otherwise eligible, who are bona 
fide residents of that district, town, or city.! A state residency requirement for admission to tuition-free public schools does not 
violate the Equal Protection Clause of the 14th Amendment’ to the Federal Constitution.* Neither does a school district violate 


the substantive due process rights of students by disenrolling them for failure to reside in the district. 


Whether residence elsewhere entitles the child to tuition-free education depends upon whether the residence is bona fide or is 
merely for the sole purpose of attending a different school.> A temporary residence’ or a residence merely for the purpose of 
obtaining the free school privileges of a specific district’ is insufficient. In such a case, school privileges may be denied even 


though the child is living with one of his or her parents within the district.® 
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For the purpose of determining whether a child is entitled to a free public education within a particular district, it is not required 


that the child must acquire a residence in that district in the technical sense of the term.” Courts construe school laws liberally 


and distinguish residence from legal domicile. 19 Thus, a school cannot charge tuition to a student who resides within a school 


administrative unit even though the student and his or her parent are domiciled outside the unit. 11 However, it has also been held 


that in the absence of express legislation or regulation to the contrary, consideration of common-law principles to determine a 


schoolchild's domicile does not constitute impermissible rulemaking. = 
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Black v. Graham, 238 Pa. 381, 86 A. 266 (1913). 

School districts must educate students if the student's parent resides within the district. B.H. v. Manhattan 
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reside within the district. Board of Educ. of Garrison Union Free School Dist. v. Greek Archdiocese Institute 
of St. Basil, 18 N.Y.3d 355, 938 N.Y.S.2d 826, 962 N.E.2d 247, 276 Ed. Law Rep. 968 (2012). 
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Thornton Academy v. Regional School Unit 21, 2019 ME 115, 212 A.3d 340, 368 Ed. Law Rep. 1178 (Me. 
2019). 
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As to the right of Indian children to attend public schools, see Am. Jur. 2d, Indians, Native Americans § 28. 
As to the issuance of mandamus to compel the admission of a pupil to a school, see Am. Jur. 2d, Mandamus 
85 233, 235. 

As to federal Individuals with Disabilities Education Act, 20 U.S.C.A. §§ 1400 to 1482, see §§ 369 to 400. 
As to the federal statutory requirement of equal educational opportunity, see § 10. 

U.S. Const. Amend. XIV, § 1. 

Martinez v. Bynum, 461 U.S. 321, 103 S. Ct. 1838, 75 L. Ed. 2d 879, 10 Ed. Law Rep. 11 (1983). 

Dunbar v. Hamden Bd. of Educ., 267 F. Supp. 2d 178, 179 Ed. Law Rep. 258 (D. Conn. 2003) (stating that 
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18 P.2d 1010 (1933). 

State ex rel. School Dist. No. 1, Niobrara County, v. School Dist. No. 12, Niobrara County, 45 Wyo. 365, 
18 P.2d 1010 (1933). 

Parents who own or rent property in multiple school districts cannot choose between those properties on a 
given day just so their children can attend a particular school. A.P. by E.F. v. Lower Merion School District, 
389 F. Supp. 3d 322, 368 Ed. Law Rep. 1109 (E.D. Pa. 2019). 

As to the presumption based on the parent's residence, see § 252. 

Feaster v. Portage Public Schools, 451 Mich. 351, 547 N.W.2d 328, 109 Ed. Law Rep. 394 (1996); 
Whitacker-Reid v. Pottsgrove School District, Board of School Directors, 160 A.3d 905, 344 Ed. Law Rep. 
1078 (Pa. Commw. Ct. 2017). 

A.P. by E.F. v. Lower Merion School District, 389 F. Supp. 3d 322, 368 Ed. Law Rep. 1109 (E.D. Pa. 2019); 
Feaster v. Portage Public Schools, 451 Mich. 351, 547 N.W.2d 328, 109 Ed. Law Rep. 394 (1996). 
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The residence of a child for the purpose of determining his or her eligibility for free public education under a state statute is 
normally that of the child's parents. ! Under some education statutes, the residence of a child for school purposes is deemed or 
presumed to be the residence of the child's parents or guardian.” Courts may likewise presume that a child should be educated 
in the district in which his or her parent is domiciled.” However, this presumption may be overcome by proof that the parents 


have relinquished the care and control of the child to someone else* or other proof showing a different residence.” 


Practice Tip: 


An administrative factfinder errs in deciding that the mother of a student is not domiciled in a school district when the mother 
6 


presents evidence showing that she lived in that district and the district presents no evidence. 
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R. by Salazar v. Board of Educ. of Mannheim School Dist. 83, Cook County, Ill, 292 Ill. App. 3d 607, 226 
Ill. Dec. 867, 686 N.E.2d 650, 122 Ed. Law Rep. 508 (1st Dist. 1997). 
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Am. Jur. Pleading and Practice Forms, Schools § 120 (Complaint, petition, or declaration—For damages—Refusal to admit 


minor resident to school located in district of minor's residency—By guardian) 





A state statute may permit a school district to deny tuition-free admission to its public schools for a minor who lives apart from 
a parent, guardian, or other person having lawful control of him or her if his or her presence in the district is for the primary 


purpose of attending the public free schools.' Such a statute creates a bona residence requirement that, on its face, does not 


violate the nondiscriminatory provisions of the Equal Protection Clause.” On the other hand, a child's residence in a district 
other than that where his or her parents reside is sufficient to entitle him or her to attend school tuition-free so long as that 


residence was not established solely to enjoy the benefits of free schooling.” In determining the bona fides of such a residency, 


the court may consider:* 


e the permanency of the child's residence 
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e the extent to which the child's parents still exercise care, custody, and control over the child 


e the presence of noneducational reasons for the child's residence apart from his or her parents. 


Observation: 
Some statutes provide that, for the purpose of determining a child's entitlement to education at a particular school, the child is in 


the "custody" of a school district resident only if the resident has legal custody.” Physical custody alone is not sufficient to show 


residency under such a statute.° A statute may also permit a child to enroll in a school district where a resident, other than parents 


or a guardian, keeps the child in his or her home supporting the child gratis as if the child were his or her own.’ The purpose of 


such a statute is to prevent district shopping.® 





Emancipated children? may gain a residence for school purposes apart from their parents. 10 
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A child who is cared for in a charitable or state-run institution may be deemed to be, for educational purposes, a resident of 
the school district where the institution is located. ! However, a statute also may provide that school district where the child,” 


his or her parent or guardian,’ resided when the child was placed in foster care or an institution must pay tuition or other costs 
to the school district where the foster care or institution is located. A statute may also provide that the state pay the cost of 
education for a ward of the state who is placed in a school district other than the district in which the student resided when he 


or she became the state's ward.* A school district was not responsible for the costs of educating children living in a licensed 
child care institution located within district boundaries who were nonresidents of the district, as issuance of a license to operate 


a child care institution did not change the residence of the children living there.” 





Observation: 


A statute providing that children who are cared for in family homes at board are deemed residents of the school district in which 


the family home is located does not violate substantive due process.° 
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The general charge vested in school authorities, in the absence of express legal provisions, includes the power to determine 
which pupils will be received and which pupils rejected. ! The constitutional and statutory right of every child to attend the 
public schools is subject to reasonable, nondiscriminatory regulations by the local authority or by the legislature.” For example, 


the legislature or local authorities may properly refuse a child admission if he or she is infected with a contagious disease.’ 
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Power of public school authorities to set minimum or maximum age requirements for pupils in absence of specific statutory 
authority, 78 A.L.R.2d 1021 





In the absence of specific statutory authority on the point, public school authorities may make and enforce a rule or regulation 
establishing a minimum or maximum age requirement. ! Such a rule in effect sets the time for the admission to or attendance at 


their schools in relation to a pupil's arrival at or exceeding school age. For example, a school board may set an arbitrary date 
following the beginning of a school term after which a child reaching his or her sixth birthday may not be admitted for that 


particular term. A rule of this nature is rationally related to a state's administrative and educational interests, and its application 


does not violate a student's equal protection rights.“ 
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School authorities may not exclude married students solely because they are married.! On this point, it has been noted that 
matriage is a domestic relation highly favored by the law and that it is commendable in married persons of school age to desire 


to further pursue their education and become better fitted for the duties of life.” Thus, an ordinance adopted by school trustees 
barring married persons, otherwise eligible, from public schools is arbitrary and unreasonable’ as is a rule that students who 


marry during the school term must withdraw from school during the remainder of the school year.“ 
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Under the Due Process and Equal Protection Clauses of the 14th Amendment,! unwed mothers may not be excluded from public 


schools for the sole reason that they are unwed mothers.” Indeed, persons so excluded are entitled to readmission unless, on 
a fair hearing before school authorities, they are found to be so lacking in moral character that their presence in the schools 


will taint the education of the other students.” 
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As to rule against schools receiving federal funds prohibiting different treatment based on a student's 
parental, family, or marital status, see Am. Jur. 2d, Civil Rights § 352. 
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Statutes in many states compel the education of children between stated ages.! However, the governmental interest in enforcing 
compulsory education laws, while substantial, is not absolute and must yield to the constitutional liberties protected by the 


First Amendment.” 


Observation: 


A compulsory attendance law does not give rise to a special relationship between a high school student and school officials as 


required to support a claim that the officials had a duty under the substantive due process clause? to protect the student from harm.* 





CUMULATIVE SUPPLEMENT 
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Cases: 


Schoolchildren are not in a custodial relationship with the state, for purpose of assessing a substantive due process claim based 
on harm caused by a third party. U.S. Const. Amend. 14. L.S. ex rel. Hernandez v. Peterson, 982 F.3d 1323 (11th Cir. 2020). 
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As to the application of the school laws to Indians, see Am. Jur. 2d, Indians, Native Americans § 28. 

As to compulsory education laws and the First Amendment right to freedom of religion, see §§ 265, 266. 
As to schools and the church-state relationship, generally, see §§ 401 to 403. 

As to criminal prosecutions under compulsory attendance laws, see § 267. 

U.S. Const. Amend. XIV, § 1. 

Morgan v. Town of Lexington, MA, 823 F.3d 737, 332 Ed. Law Rep. 19 (1st Cir. 2016); Niziol v. Pasco 
County Dist. School Bd., 240 F. Supp. 2d 1194, 174 Ed. Law Rep. 208 (M.D. Fla. 2002) (student killed by 
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The object of a compulsory attendance law is that all children be educated and not that they be educated in any particular 
manner or place. l Rather, a compulsory attendance law mandates that, between specified ages, efforts be made to ensure that the 
student reaches a certain educational level or participates in some type of program to attempt to achieve that goal.” Ordinarily, 
compulsory education acts do not require that children be sent to the public schools’ or attend a specific school or participate in 
a specific educational program.“ In fact, some education provisions permit children to be exempted from attending the state's 


public schools if they are educated by other means.’ 


Indeed, a statute that requires the compulsory attendance of all children at the public schools of the state unconstitutionally 


interferes with the liberty of parents and guardians to direct the upbringing and education of the children under their control. 
The parental interest in the direction and control of a child's education is central to the family's constitutionally protected privacy 
rights so the state's power to control the education of its citizens is secondary to the rights of parents to provide an equivalent 


education for their children in a privately operated school of their choice.’ 





Observation: 


When attendance at a private sectarian or parochial school is a permissible alternative to public school attendance, students attending 


such private schools are deemed to attend in compliance with the compulsory school attendance laws.® 
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A parent's direction of the education of his or her child is subject to the state's interest in seeing that children in home education 
programs receive an education.! Even parents who choose to homeschool their school-age children must still legally provide 
an applicable education.” Although a parent has a fundamental right to direct a child's education, that right is not absolute—it 


is limited in scope and is subject to reasonable government regulation,” and there is no fundamental right to home schooling.* 
Thus, a state may entirely exclude home instruction from satisfying the requirements of its compulsory school attendance 


statute.” It has, however, been held that a parent's right to the free exercise of religion includes the choice of schooling for their 


children, and that choice may extend to home schooling.° 
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Practice Tip: 


That the instruction given by parents to their children in their home may be as good or better than that attainable in a public or 


private school does not satisfy a compulsory school attendance law which makes no such exception to the duty imposed by it.” 
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with compulsory school attendance law, 65 A.L.R.3d 1222 





Some states permit home instruction provided that the child receives an education which is "substantially equivalent" or simply 


"equivalent" to that offered in the public schools.' Homeschooled children taught in a bona fide manner from a curriculum 
designed to meet basic education goals of reading, spelling, grammar, mathematics and good citizenship comply with the 


mandatory attendance laws.” However, the state may reasonably regulate home education, including the imposition of teacher 
certification and curricular requirements in order to advance the legitimate interest of compulsory education.” Thus, a state may 


require that all hours of instruction in a homeschool be given by a certified teacher.* A statute may also require reporting and 
review requirements of homeschooled children to ensure that children taught in home education programs demonstrate progress 


in the educational pro gram.” 
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Observation: 
A statute making children ineligible for home schooling if their standardized test scores fall below a specified percentile is 


reasonable.° Other authority holds that although the use of standard achievement tests can be considered in ascertaining whether a 


home school is being taught in a bona fide manner, the use of such tests cannot be the determining factor.’ 





A statutory approval requirement for home education programs reasonably furthers the state's interest in educating its citizens.® 
However, proposals for home education can be made subject only to requirements that are reasonable and essential to the state's 


interest in insuring the education of all children.” Thus, when home visits by public school officials are not essential to the state's 


interest in educating children, they cannot be required as a condition of approval of the parents' home education plan. 10 A school 
board's authority under a homeschool statute to adopt regulations "for the supervision of schools" meant for the supervision of 
public schools, not home instruction, and therefore, the board lacked authority to adopt a policy requiring parents to provide a 


birth certificate and proof of residence in the county for any child who was to be homeschooled. l 


Caution: 


Under some state statues, once the state school superintendent determines that a home school is not in compliance with the law, 


he or she must notify the relevant school district's attendance officer who may initiate criminal proceedings against the parents for 
y p gs ag p 
2 


failing to send their children to school in violation of compulsory education laws. ! 
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1 State v. Vaughn, 44 N.J. 142, 207 A.2d 537 (1965); Matter of Andrew TT, 122 A.D.2d 362, 504 N.Y.S.2d 
326, 33 Ed. Law Rep. 832 (3d Dep't 1986). 

2 El Paso Independent School District v. McIntyre, 584 S.W.3d 185, 370 Ed. Law Rep. 1206 (Tex. App. El 
Paso 2018). 

3 Goodall v. Worcester School Committee, 405 F. Supp. 3d 253, 372 Ed. Law Rep. 235 (D. Mass. 2019); 


Jonathan L. v. Superior Court, 165 Cal. App. 4th 1074, 81 Cal. Rptr. 3d 571, 235 Ed. Law Rep. 492 (2d 
Dist. 2008); People v. Bennett, 442 Mich. 316, 501 N.W.2d 106, 83 Ed. Law Rep. 752 (1993). 

4 Jonathan L. v. Superior Court, 165 Cal. App. 4th 1074, 81 Cal. Rptr. 3d 571, 235 Ed. Law Rep. 492 (2d Dist. 
2008); Clonlara, Inc. v. State Bd. of Educ., 442 Mich. 230, 501 N.W.2d 88, 83 Ed. Law Rep. 734 (1993). 
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It 
12 


Combs v. Homer-Center School Dist., 540 F.3d 231, 236 Ed. Law Rep. 117 (3d Cir. 2008) (applying 
Pennsylvania law and holding that such a law does not violate the parents' rights under the Free Exercise 
Clause or under the 14th Amendment to direct a child's education). 

Null v. Board of Educ. of County of Jackson, 815 F. Supp. 937, 81 Ed. Law Rep. 776 (S.D. W. Va. 1993). 
Texas Educ. Agency v. Leeper, 893 S.W.2d 432, 98 Ed. Law Rep. 491 (Tex. 1994). 

Goodall v. Worcester School Committee, 405 F. Supp. 3d 253, 372 Ed. Law Rep. 235 (D. Mass. 2019); State 
v. Schmidt, 29 Ohio St. 3d 32, 505 N.E.2d 627, 38 Ed. Law Rep. 1137 (1987). 

Brunelle v. Lynn Public Schools, 428 Mass. 512, 702 N.E.2d 1182, 130 Ed. Law Rep. 1322, 70 A.L.R.5th 
691 (1998). 

A reasonable statute regulating home education does not violate a parent's general 14th Amendment liberty 
interest in the upbringing and education of their children under their control. Null v. Board of Educ. of 
County of Jackson, 815 F. Supp. 937, 81 Ed. Law Rep. 776 (S.D. W. Va. 1993). 

Brunelle v. Lynn Public Schools, 428 Mass. 512, 702 N.E.2d 1182, 130 Ed. Law Rep. 1322, 70 A.L.R.5th 
691 (1998). 

Sosebee v. Franklin County School Board, 2020 WL 3094350 (Va. 2020). 

People v. Bennett, 442 Mich. 316, 501 N.W.2d 106, 83 Ed. Law Rep. 752 (1993). 

As to criminal prosecutions under compulsory education statutes, see § 267. 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education{ji=699 to 701 


A.L.R. Library 


Validity, construction, and application of statute, regulation, or policy governing home schooling or affecting rights of 
homeschooled students, 70 A.L.R.Sth 169 

What constitutes a private, parochial, or denominational school within statute making attendance at such school a compliance 
with compulsory school attendance law, 65 A.L.R.3d 1222 





The contention that instruction in the home is instruction in a private school has been rejected by some courts.! On this point, 


the courts have cited the difficulty of governmental supervision of such an education.” 


In other states, home schools may constitute "private schools" within the meaning of a statutory exemption to the compulsory 
attendance law. The integrity of apparently contradictory provisions can be maintained when the court simply concludes that 


the compulsory education law is to be interpreted to permit home schools to operate as private schools. 
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Footnotes 
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Grigg v. Commonwealth, 224 Va. 356, 297 S.E.2d 799, 8 Ed. Law Rep. 199 (1982); State ex rel. Shoreline 
School Dist. No. 412 v. Superior Court for King County, Juvenile Court, 55 Wash. 2d 177, 346 P.2d 999 
(1959): 

People v. Turner, 121 Cal. App. 2d Supp. 861, 263 P.2d 685 (App. Dep't Super. Ct. 1953); State v. Hoyt, 
84 N.H. 38, 146 A. 170 (1929). 

A home school is not a parochial or denominational school when the church allegedly operating the school 
is not established in the state and the teacher does not meet the state's requirements for private tutors or 
teachers. T. A. F. v. Duval County, 273 So. 2d 15, 65 A.L.R.3d 1217 (Fla. Ist DCA 1973). 

Jonathan L. v. Superior Court, 165 Cal. App. 4th 1074, 81 Cal. Rptr. 3d 571, 235 Ed. Law Rep. 492 (2d Dist. 
2008); McIntyre v. El Paso Independent School District, 499 S.W.3d 820, 337 Ed. Law Rep. 1101 (Tex. 
2016); Texas Educ. Agency v. Leeper, 893 S.W.2d 432, 98 Ed. Law Rep. 491 (Tex. 1994). 

Jonathan L. v. Superior Court, 165 Cal. App. 4th 1074, 81 Cal. Rptr. 3d 571, 235 Ed. Law Rep. 492 (2d 
Dist. 2008). 
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School authorities have discretionary power to determine what constitutes a sufficient excuse for absence from school.! Courts 


will not interfere or attempt to control the exercise of such power unless it has been substantially abused.” 


Observation: 


Suspension from school is not an "acceptable excuse" for being absent under a truancy statute, and such absences may be counted 


in determining whether a minor is habitually truant.’ 





The school authorities may reasonably require a doctor's certification that a child is unable to attend school due to illness.* Such 


a requirement serves to verify the child's medical condition and to promote administrative efficiency in monitoring attendance.” 
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Footnotes 

1 People ex rel. Latimer v. Board of Ed. of City of Chicago, 394 Ill. 228, 68 N.E.2d 305, 167 A.L.R. 1467 
(1946); Pitts v. State, 293 Ga. 511, 748 S.E.2d 426, 297 Ed. Law Rep. 565 (2013). 

2 People ex rel. Latimer v. Board of Ed. of City of Chicago, 394 Ill. 228, 68 N.E.2d 305, 167 A.L.R. 1467 
(1946). 

3 In Interest of Isaac J.R., 220 Wis. 2d 251, 582 N.W.2d 476, 128 Ed. Law Rep. 367 (Ct. App. 1998). 

4 People v. Berger, 109 Ill. App. 3d 1054, 65 Ill. Dec. 600, 441 N.E.2d 915, 7 Ed. Law Rep. 657 (2d Dist. 1982). 

5 People v. Berger, 109 Ill. App. 3d 1054, 65 Ill. Dec. 600, 441 N.E.2d 915, 7 Ed. Law Rep. 657 (2d Dist. 1982). 
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A.L.R. Library 


Religious beliefs of parents as defense to prosecution for failure to comply with compulsory education law, 3 A.L.R.2d 1401 





A state's interest in universal education is not totally free from a balancing process when it impinges on fundamental rights and 


interests protected by the Free Exercise Clause of the First Amendment.! Thus, in order for a state to compel school attendance 
beyond the eighth grade against a claim that such attendance interferes with the practice of a legitimate religious belief, it must 


appear either that:? 


(1) the state does not deny the free exercise of religious belief by its requirement; or 


(2) there is a state interest of sufficient magnitude to override the interest claiming protection under the Free Exercise Clause. 
However, sincerely held religious convictions are not a defense to total noncompliance with compulsory school attendance 


laws.> It is generally held that compulsory school attendance laws do not impermissibly burden parents' constitutional right of 
freedom of religion. It has also been held that when a state's compulsory education and home education laws are not designed 


to suppress a parent's religion, those laws do not violate the parent's right to the free exercise of his or her religion.’ 
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Religious opposition to vaccination is not a valid defense to a prosecution under a state compulsory attendance law of a parent 


whose child is refused admission to school due to the parent's refusal to permit vaccination of the child.° 
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Wisconsin v. Yoder, 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972) (referring to U.S. Const. Amend. 
I(cl. 1)). 

Wisconsin v. Yoder, 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972). 

As to schools and the church-state relationship, generally, see §§ 401 to 403. 

State v. Riddle, 168 W. Va. 429, 285 S.E.2d 359, 1 Ed. Law Rep. 1008 (1981). 

Duro v. District Attorney, Second Judicial Dist. of North Carolina, 712 F.2d 96, 12 Ed. Law Rep. 639 (4th 
Cir. 1983); Jernigan v. State, 412 So. 2d 1242 (Ala. Crim. App. 1982); State v. Shaver, 294 N.W.2d 883 
(N.D. 1980); State v. Riddle, 168 W. Va. 429, 285 S.E.2d 359, 1 Ed. Law Rep. 1008 (1981). 

Battles v. Anne Arundel County Bd. of Educ., 904 F. Supp. 471, 105 Ed. Law Rep. 93 (D. Md. 1995), aff'd, 
95 F.3d 41 (4th Cir. 1996). 

Cude v. State, 237 Ark. 927, 377 S.W.2d 816 (1964); Vonnegut v. Baun, 206 Ind. 172, 188 N.E. 677 (1934); 
State v. Drew, 89 N.H. 54, 192 A. 629 (1937). 

Students' mother satisfied the irreparable harm prong of the test for preliminary injunction to compel a 
private school to allow students' attendance without being vaccinated on religious grounds, based on the 
students’ inability to attend classes. NM v. Hebrew Academy Long Beach, 155 F. Supp. 3d 247, 332 Ed. 
Law Rep. 280 (E.D. N.Y. 2016). 

As to laws requiring vaccination as a condition precedent to the right to attend school, see § 325. 
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Requiring the parents of children who do not attend a public school to file an outline of the courses taught does not violate the 
parents' right to free expression of religious beliefs.! On this point, the courts note that the state's interest in ensuring quality 


education for its children is not outweighed by the resulting burden on the parents' religious beliefs. 


Some authority holds that a state requirement that nonpublic schools and those engaging in home education use state-certified 
teachers does not violate the parents' right to free exercise of religion. However, it has also been held that such a statute does 


violate the Free Exercise Clause when it is applied to parents whose religious convictions prohibit the use of certified teachers.* 
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Footnotes 
1 State v. Rivera, 497 N.W.2d 878, 81 Ed. Law Rep. 1064 (Iowa 1993). 
2 State v. Rivera, 497 N.W.2d 878, 81 Ed. Law Rep. 1064 (Iowa 1993). 
3 State v. Patzer, 382 N.W.2d 631, 30 Ed. Law Rep. 1265 (N.D. 1986). 
4 People v. DeJonge, 442 Mich. 266, 501 N.W.2d 127, 83 Ed. Law Rep. 773 (1993). 
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Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Educationji=m687, 688 


A.L.R. Library 


Criminal responsibility of parent for act of child, 12 A.L.R.4th 673 


Trial Strategy 
Child Neglect, 3 Am. Jur. Proof of Facts 2d 265§ 14 (Educational neglect) 





A compulsory education statute may provide that a parent, guardian, or other person is guilty of a misdemeanor for violating 
a compulsory attendance law.! A statute may similarly provide that each person who has legal custody or care and control of 


a child within a certain age see that the child attends school or receives instruction as required by law.” In addition, a statute 
may provide that nonattendance, in which the child is repeatedly absent from school with the parent's knowledge and without 
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appropriate action on his or her part, may be a basis for a neglect finding under a state's education law.” Conviction of a student's 
parent under such a compulsory school attendance law requires that the parent either acted or failed to act in a way that authorized 


or ignored the student's continued absences.* 


Under some compulsory education statutes, only parents or those who have legal or actual charge of students may be prosecuted 
for the failure to ensure that the child attends school.” The student cannot be prosecuted.° However, under some statues, a student 
can be required to attend a truancy hearing.” Further, repeated absence without the parent's knowledge which may constitute 
truancy,® generally, is not a basis for a neglect finding under a state's education law unless the nonattendance can be traced 


to the attitudes or actions of the parents.” In some states, the juvenile code establishes the juvenile court's jurisdiction over a 
child adjudicated neglected on the basis of excessive absenteeism from school, while the compulsory education statutes make 


parents or legal guardians culpable for the child's truancy, and the county attorney is free to decide whether to proceed utilizing 


the juvenile code or the compulsory education laws. 14 


Observation: 


Statutes making it an offense for a person having control of a child to fail to cause the child to attend school regularly have been 


found not vague or ambiguous. !! 





A conviction for violating compulsory school attendance law requires proof beyond a reasonable doubt!? that the person 
knowingly failed to ensure that the child attended school as required under the state compulsory attendance law. 13 This requires 
proof that the child, rather than merely skipping a class, did not attend school. "4 Evidence showing that the child was absent 
from homeroom class may not establish whether the student was absent from school.!5 One statute required the child to be 


enrolled and addressed compulsory attendance, but did not authorize criminal prosecution for instances of tardiness. = However, 
evidence that shows that the child has accumulated a number of absences which cannot be justified and that the parents, guardian, 
or custodian were notified of the absences may establish a prima facie case that the child's parent, guardian, or custodian is 


responsible for the absences. | 


A statute may require that a juvenile probation office conduct an investigation as a prerequisite to prosecution under the 
compulsory school attendance law. '8 Under another statute, a prosecution for failure to ensure that a child attends school cannot 


be started until:!? 


(1) the school attendance officer has met with or attempted to meet with the person in control of the student; 
(2) an opportunity for educational counseling which would resolve the child's truancy has been provided; 


(3) the child has been evaluated to determine whether any learning problems exist, and if so, appropriate action has been taken; 
and 
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(4) an investigation into the possibility of social problems has been conducted. 
Other authority holds that for the felony offense of educational neglect of a dependent, the state must show not only that the 
child failed to attend some type of school but also that as a result of the child's failure to attend school, that he or she failed 


to acquire the knowledge and training that is taught at school.”” Such educational neglect may be established by proof of a 
significant rate of unexcused absences from school which detrimentally affects the children's education, and courts may draw 
an inference of impairment to a child's education where the child misses an extreme amount of schooling over an extended 


period of time and the parents fail to take appropriate action.” 


Observation: 


Parents have a fundamental, basic, and constitutional right to raise, care for, and control their own children.” A finding of neglect 


for failure to educate a child who is below mandatory school age would be to sanction state intrusion into the personal relationship 


between parent and child to an intolerable degree and would impermissibly impair the normal prerogatives of parenthood.” 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

| State v. Frady, 195 N.C. App. 766, 673 S.E.2d 751 (2009). 

2 In re Gloria H., 410 Md. 562, 979 A.2d 710, 249 Ed. Law Rep. 247 (2009). 

3 In re Dayshaun W., 133 A.D.3d 1347, 20 N.Y.S.3d 808 (4th Dep't 2015); In re Jamol F., 24 Misc. 3d 772, 


878 N.Y.S.2d 581, 244 Ed. Law Rep. 305 (Fam. Ct. 2009); In re JM, 2014 WY 114, 334 P.3d 568, 308 Ed. 
Law Rep. 1140 (Wyo. 2014). 

4 State v. Roeper, 2019-NMCA-001, 433 P.3d 311, 362 Ed. Law Rep. 665 (N.M. Ct. App. 2018). 
State ex rel. Estes v. Egnor, 191 W. Va. 36, 443 S.E.2d 193, 91 Ed. Law Rep. 402 (1994). 
Under Illinois law, criminal proceedings under the truancy statutes are directed against those having custody 
of the child, not the child himself. United States v. Hagen, 911 F.3d 891 (7th Cir. 2019). 


6 State ex rel. Estes v. Egnor, 191 W. Va. 36, 443 S.E.2d 193, 91 Ed. Law Rep. 402 (1994). 

7 § 268. 

8 § 268. 

9 In re Jamol F., 24 Misc. 3d 772, 878 N.Y.S.2d 581, 244 Ed. Law Rep. 305 (Fam. Ct. 2009). 

10 In re Interest of Laticia S., 21 Neb. App. 921, 844 N.W.2d 841 (2014). 

11 State v. Fanning, 557 S.W.3d 449, 359 Ed. Law Rep. 1072 (Mo. Ct. App. W.D. 2018), reh'g and/or transfer 


denied, (Aug. 28, 2018) and transfer denied, (Oct. 30, 2018) (statute not ambiguous); State v. White, 180 
Wis. 2d 203, 509 N.W.2d 434, 88 Ed. Law Rep. 244 (Ct. App. 1993). 

A statute providing for mandatory education of children, requiring that a school system provide notice to 
a parent, guardian, or other person with control or charge of a child that five unexcused days of absence 
for a child will constitute a separate offense, was not unconstitutionally vague in violation of due process; 
the statute clearly criminalized "unexcused" absences, the statute governing exemptions from mandatory 
attendance confirmed that excused absences were exempt and that a violation required that the absences 
be without legal excuse, and Department of Education regulation listed various circumstances in which an 
absence could be excused. Pitts v. State, 293 Ga. 511, 748 S.E.2d 426, 297 Ed. Law Rep. 565 (2013). 
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A.L.R. Library 
Criminal responsibility of parent for act of child, 12 A.L.R.4th 673 


Definition: 


If a child is repeatedly absent from school without the knowledge of his or her parents, it may constitute truancy. ! "Truancy" 


implies volitional conduct on the part of the child for which the child is responsible.” Habitual truancy is a status offense and the 
proceeding is not criminal, nevertheless, it is a judicial proceeding against a child relating to the fault of the child with possible 


severe consequences; as a result, the criminal protections provided by the constitution apply.° 





WESTLAW 


§ 268. Truancy, 67B Am. Jur. 2d Schools § 268 


Under some authority, prior to filing a truancy complaint in court, a school's director of pupil personnel must ascertain the 


causes of the student's truancy, assess home conditions, and conduct home visits. Under other authority, a School Attendance 
Review Board process is not a prerequisite to juvenile court intervention in a truancy case, but rather the process is one of several 


parallel tracks that can lead to a habitual truant's adjudication as a ward of the court.” A truancy complaint against a habitual 


truant may be deficient if school personnel do not document the actions taken before filing the complaint.° Provisions of a 
statute governing juvenile court jurisdiction for habitually truant juveniles, rather than school policy, may determine whether 


a juvenile is habitually truant, in a truancy adjudication proceeding.” 


A minor who is detained for truancy is not taken into custody but rather must be delivered either to the school from which 


the minor is absent, or to their parent, guardian or another person in charge of them, or to designated persons for counseling. 
The purpose of a statute authorizing a minor to be adjudged a ward of the court for truancies, is not to punish truants but to 


promote their attendance in school.” 


Due process does not require appointment of counsel to represent a child at an initial truancy hearing. !° It is not the state's 
burden to prove that a student was absent without legal excuse in the context of a criminal truancy action; the exceptions from 
compulsory attendance set forth in the compulsory attendance statute are not part of the description of the offense, but are 


instead affirmative defenses.!! An order under a truancy statute compelling the student to attend school and the parent to ensure 


that attendance is the final appealable order in such a proceeding. a 
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clearly established that the definition would be promulgated in the Administrative Code, and did not include 
any language that could have been interpreted as authorizing the State Board of Education to delegate the 
duty of defining the term. K.J.M. v. State, 168 So. 3d 1264, 320 Ed. Law Rep. 574 (Ala. Civ. App. 2015). 
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Am. Jur. Pleading and Practice Forms, Schools § 131 (Petition or application—For writ of mandamus—To compel school 
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The U.S. Constitution does not require states to provide school bus service to students, ! and a school district ordinarily has no 
legal duty to supply bus transportation to students.” However, the furnishing of transportation for pupils to and from public 
schools is a proper exercise of the state's power to promote education.” Thus, a state statute may require transportation services 


for students“ or may vest school officers with discretionary power with respect to furnishing transportation to students.” 
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Even where free bus transportation for public school students is required by statute, a school board may suspend bus routes 


on which school buses have been vandalized by student riders.° Further, when a school board creates exceptions to its school 
attendance zones under which a student may elect to attend a school other than the zoned school, the school board is not required 


to provide transportation to the alternate school.’ 


Practice Tip: 


A court of equity will not interfere in the transportation of school pupils unless there is an abuse of discretion. 
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302 Ed. Law Rep. 194 (W.D. La. 2013). 
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By statute, a school board may compensate a school child's parents or guardians in lieu of providing free transportation to 
school in an amount not exceeding that which would otherwise be paid.! The board's discretion in fixing the compensation, 


if within statutory limits, is not reviewable in the absence of fraud or bad faith.” Under a statute providing for transportation 
reimbursement for exceptional students, a gifted student is not eligible for transportation expenses for college courses unless 


they are specifically agreed to by the public school district that the student attends.” 


Under some circumstances, parents have a right to recover the cost of transportation provided by them upon the failure of the 


school authorities to provide such transportation.“ 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

ll State ex rel. Rosenberg v. Grand Coulee Dam School Dist. No. 301 J, 85 Wash. 2d 556, 536 P.2d 614 (1975). 
Under the statutory scheme addressing a student's right to transportation to and from school, the Ohio 
State Board of Education reviews the propriety of a school district's decision that providing transportation 
is "impractical," and the scheme allows payment in lieu of transportation only if such transportation is 
actually impractical, but if the state board refuses to confirm the school district's offer of payment in lieu 
of transportation, then the original right to transportation has never been abrogated. State ex rel. Luchette 
v. Pasquerilla, 182 Ohio App. 3d 418, 2009-Ohio-2084, 913 N.E.2d 461, 248 Ed. Law Rep. 790 (11th Dist. 
Trumbull County 2009). 

2 State ex rel. Rosenberg v. Grand Coulee Dam School Dist. No. 301 J, 85 Wash. 2d 556, 536 P.2d 614 (1975). 
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3 New Brighton Area School Dist. v. Matthew Z., 697 A.2d 1056 (Pa. Commw. Ct. 1997). 

4 Monke v. Iowa School Dist. No. 3 of Hettinger County, 55 N.D. 809, 215 N.W. 284 (1927) (statutory 
requirement that the district pay for transportation expenses at a fixed rate); Sommers v. Putnam County 
Board of Education, 113 Ohio St. 177, 3 Ohio L. Abs. 390, 148 N.E. 682 (1925) (the school district failed 
to provide a high school within four miles of the student's residence). 
As to a school's duty to provide transportation for a student with disabilities under federal law, see § 385. 
As to the issuance of mandamus in school transportation matters, see Am. Jur. 2d, Mandamus § 238. 
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Am. Jur. Pleading and Practice Forms, Schools § 35 (Complaint, petition, or declaration—To enjoin use of public funds for 


sectarian schools—Publicly financed transportation to sectarian schools—Taxpayers' action) 





In some jurisdictions, the statutes authorize school districts to provide free transportation only to pupils residing within the 
district.! When private schools are a permissible alternative to public school attendance, students attending private schools 
are deemed to attend in compliance with the compulsory school attendance laws.” Consequently, the students are within the 


operation of a statute authorizing counties to provide transportation for pupils so attending.> For purposes of some statutory 
transportation mandates, the law does not differentiate between public and nonpublic school students, requiring transportation 


services for both if provided to either.“ 


However, when the pupil transportation statutes speak only of "public school" students, a public school district does not have 


a mandatory duty to furnish bus service to parochial school students.” Further, a student may not assert a due process claim 
against school district for refusing to transport her to private kindergarten where the student had not reached the state-set age 


for admission into kindergarten.° Also, a school district did not have an obligation under the statute to provide a gifted middle 
school student with free transportation so that he could attend an accelerated mathematics class at a high school, where the 
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applicable Code sections stated only that a district "may" furnish an exceptional child with free transportation and specified the 


means by which a district could furnish the transportation.’ 


Observation: 
When faced with severe budgetary and energy restraints, a city board of education may require parents to provide transportation 


if their children choose to attend schools outside of their neighborhood area. A city school district's decision to offer free 
transportation to public school students who attended citywide and nonattendance-area schools, but to withhold free transportation 
for all other students—including private school students—unless they lived farther than one mile from the nearest public 
transportation stop, was rationally related to the district's legitimate interests in reducing overcapacity in crowded attendance-area 
schools, in expanding special program access to its students, and in reducing its costs, and thus did not violate equal protection 


rights of private school students, even though state law required that there be reasonable uniformity in transportation furnished to 


pupils, whether they attended public or private schools, where the rule applied uniformly to private and attendance-area students.” 
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1 Steele v. Board of Education of Haw Creek Tp. High School No. 178, 285 Ill. App. 448, 2 N.E.2d 118 (2d 
Dist. 1936); Watts v. Manheim Twp. School Dist., 632 Pa. 583, 121 A.3d 964, 322 Ed. Law Rep. 374 (2015); 
Wyland v. West Shore School Dist., 52 A.3d 572, 284 Ed. Law Rep. 403 (Pa. Commw. Ct. 2012). 
With the exception of certain disabled students, local school boards are not required by law to provide 
transportation services to individual public school students, although they must "arrange" for transportation. 
Frederick Classical Charter School, Inc. v. Frederick County Board of Education, 454 Md. 330, 164 A.3d 
285, 346 Ed. Law Rep. 415 (2017). 
As to transportation of students to achieve racial balance in a school, see Am. Jur. 2d, Civil Rights §§ 319 
to 322. 
§ 260. 

3 Nichols v. Henry, 301 Ky. 434, 191 S.W.2d 930, 168 A.L.R. 1385 (1945); St. Augustine School v. Evers, 
276 F. Supp. 3d 890, 351 Ed. Law Rep. 208 (E.D. Wis. 2017), aff'd, 906 F.3d 591, 359 Ed. Law Rep. 29 
(7th Cir. 2018), petition for certiorari filed (U.S. Mar. 6, 2019) (Wisconsin law requires the school board of 
a school district to provide each student residing in the district with transportation to and from his or her 
school if the student resides two miles or more from the school; the school board must provide transportation 
even to students who attend a private school (including a religious private school), but only "if such private 
school is a school within whose attendance area the pupil resides" and the school is located either within the 
school district or within five miles of the district's boundaries). 
As to the validity of statutes providing for the furnishing of transportation to pupils of private or parochial 
schools, see §§ 427, 428. 

4 Wyland v. West Shore School Dist., 52 A.3d 572, 284 Ed. Law Rep. 403 (Pa. Commw. Ct. 2012). 

3 Connell v. Board of School Directors of Kennett Tp., 356 Pa. 585, 52 A.2d 645 (1947). 
School district was not statutorily mandated to continue to provide free shuttle service from middle schools 
to private schools for nonpublic school students; school district instead complied with statute by picking 
up nonpublic school students who resided on or near district's regular school bus routes and dropping such 
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students off at district's middle schools nearest the nonpublic schools. Roman Catholic Archdiocese of 
Indianapolis, Inc. v. Metropolitan School Dist. of Lawrence Tp., 945 N.E.2d 757, 266 Ed. Law Rep. 469 


(Ind. Ct. App. 2011). 


6 Manbeck v. Katonah-Lewisboro School Dist., 435 F. Supp. 2d 273, 211 Ed. Law Rep. 165 (S.D. N.Y. 2006), 
aff'd, 264 Fed. Appx. 61 (2d Cir. 2008). 

7 Mt. Lebanon School District v. J.S. by and through H.H., 172 A.3d 1190, 349 Ed. Law Rep. 757 (Pa. Commw. 
Ct. 2017). 

8 Hatch v. Board of Ed., Ithaca City School Dist., 81 A.D.2d 717, 439 N.Y.S.2d 466 (3d Dep't 1981). 


St. Joan Antida High School Inc. v. Milwaukee Public School District, 919 F.3d 1003, 364 Ed. Law Rep. 
24 (7th Cir. 2019) (applying Wisconsin law). 
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Absent statutory limits or restrictions, a school board may either furnish its own vehicle and hire a driver or contract with a 
person who provides his or her own vehicle. i However, a school board's failure to comply with any express statutory provisions 


may defeat any right of recovery upon a contract for the transportation of schoolchildren.” A city department of transportation 
may reasonably include in its proposed contracts for the transportation of handicapped preschool children a provision requiring 
that each contractor certify that none of its employees had been convicted of a crime related to a pupil transportation service 


within the prior two years.? 





Observation: 


A bus company's interest in a school transportation contract does not rise to the level of an interest protected by due process." 
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Competitive bidding is often a mandatory requirement in the award of transportation contracts by school districts. > Some statutes 
concerning contracts for pupil transportation service mandate that the contract must be awarded to the lowest bidder unless the 


lowest bidder is not a responsible bidder.° Statutes providing that contracts for the conveyance of children to school will be let to 


the lowest responsible bidder contemplate a responsible person in the sense of one capable of safely transporting the children.’ 


Observation: 
Awarding contracts to transport school children is not a purely ministerial act but requires an exercise of discretion or judgment in 


the ascertainment of the lowest responsible bidder. The party challenging an award of a school board transportation contract under 
a bidding statute has the burden to demonstrate an actual impropriety, unfair dealing, or other violation of the statutory requirements 


for awarding public contracts.” 
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1 Smith v. Rose, 293 Ky. 583, 169 S.W.2d 609 (1943). 

2 Gordon v. Trustees Tuscumbia School Dist., 191 Miss. 203, 1 So. 2d 234 (1941); State ex rel. Butler v. 
Dugger, 172 Tenn. 281, 111 S.W.2d 1032 (1938). 

3 Positive Transp., Inc. v. City of New York Dept. of Transp., 183 A.D.2d 660, 584 N.Y.S.2d 51, 75 Ed. Law 
Rep. 405 (1st Dep't 1992). 

4 Montauk Bus Co., Inc. v. Utica City School Dist., 30 F. Supp. 2d 313, 131 Ed. Law Rep. 974 (N.D. N.Y. 
1998). 

3 Taylor Bus Service, Inc. v. San Diego Bd. of Education, 195 Cal. App. 3d 1331, 241 Cal. Rptr. 379, 42 Ed. 
Law Rep. 628 (4th Dist. 1987). 

6 Scott v. Buhl Joint School Dist. No. 412, 123 Idaho 779, 852 P.2d 1376, 83 Ed. Law Rep. 460 (1993). 


Bright v. Ball, 138 Miss. 508, 103 So. 236 (1925); Hutto v. State Board of Education, 165 S.C. 37, 162 
S.E. 751 (1932). 
A school committee did not violate the bidding statute by awarding a contract to transport children to and 
from school to a bidder whose bid was not lowest, where an investigation of the losing bidder revealed 
serious questions about its ability to perform the contract in a safe manner. Dineen v. Town of Kittery, 639 
A.2d 101, 90 Ed. Law Rep. 253 (Me. 1994). 

8 Weatherbee v. Indiana Civil Rights Com'n, 665 N.E.2d 945 (Ind. Ct. App. 1996). 
Acme Bus Corp. v. Board of Educ. of Roosevelt Union Free School Dist., 91 N.Y.2d 51, 666 N.Y.S.2d 996, 
689 N.E.2d 890, 123 Ed. Law Rep. 829 (1997). 
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Under some authority, even though a school district ordinarily has no legal duty to supply bus transportation to students, ! once 
it does so, it has a concomitant obligation to provide a reasonably safe system.” While a school district that operates buses to 


transport its students is not a "common carrier," it is performing the same basic function.’ Accordingly, school districts that 
operate school buses may owe their students the highest degree of care to the same extent common carriers owe their passengers 


the highest degree of care.* However, other authority holds that public school districts are generally immune from liability 


arising out of the operation of a bus system.> In addition, a private contractor providing student transportation services, although 


not a common carrier, owes the students it transports the same duty of care imposed on a common carrier—that is, the highest 


standard of care.° 
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Eric M. v. Cajon Valley Union School Dist., 174 Cal. App. 4th 285, 95 Cal. Rptr. 3d 428, 245 Ed. Law Rep. 
941 (4th Dist. 2009); Doe v. Sanchez, 2016 IL App (2d) 150554, 402 Ill. Dec. 697, 52 N.E.3d 618 (App. 
Ct. 2d Dist. 2016). 

As to the liability of a school district, corporation, or board for injuries to pupils because of unsafe 
transportation, see Am. Jur. 2d, Municipal, County, School, and State Tort Liability §§ 507 to 515. 

Green v. Carlinville Community Unit School Dist. No. 1, 381 Ill. App. 3d 207, 320 Ill. Dec. 307, 887 N.E.2d 
451, 233 Ed. Law Rep. 425 (4th Dist. 2008). 

A private contractor transporting students is, for all intents and purposes, acting as a common carrier. Doe 
v. Sanchez, 2016 IL App (2d) 150554, 402 Ill. Dec. 697, 52 N.E.3d 618 (App. Ct. 2d Dist. 2016). 

Green v. Carlinville Community Unit School Dist. No. 1, 381 Ill. App. 3d 207, 320 Ill. Dec. 307, 887 N.E.2d 
451, 233 Ed. Law Rep. 425 (4th Dist. 2008). 

Allen v. Bloomfield Hills School Dist., 281 Mich. App. 49, 760 N.W.2d 811, 241 Ed. Law Rep. 401 (2008). 
Doe v. Sanchez, 2016 IL App (2d) 150554, 402 Ill. Dec. 697, 52 N.E.3d 618 (App. Ct. 2d Dist. 2016); Hill 
v. Damm, 804 N.W.2d 95, 273 Ed. Law Rep. 397 (Iowa Ct. App. 2011) (school bus driver must use the care 
that an ordinarily prudent bus operator would exercise in looking after the safety of a child in his charge 
of the age of the pupil involved). 
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The right to attend school! is subject to all lawful rules and regulations prescribed for the government of the school.” Because 
of the state's custodial and tutorial authority over the students, public school students are subject to greater degree of control 


and administrative supervision than is permitted over a free adult.? Public school officials, to a limited extent at least, stand 


in loco parentis (in the place of parents) as to the students attending the school.* They may exercise such powers of control, 
restraint, and correction over pupils as may be reasonably necessary to enable the teachers to perform their duties and to effect 


the general purposes of education.> While children do not shed their constitutional rights at the schoolhouse gate,° schools must 


be given authority consistent with fundamental constitutional safeguards, to prescribe and control conduct in the schools.’ 


Indeed, public school officials have broad discretion in the management of school affairs, and courts will not lightly interfere 


with the daily operation of a school system. 8 School officials are clothed with considerable discretionary authority in determining 
whether or not a school discipline rule has been violated, and, in the event they conclude that a violation has occurred, they also 


have discretionary authority in determining the nature of the penalty to be imposed, providing it is not arbitrary or unreasonable.” 


The courts will not interfere in control and discipline of students unless there is a clear abuse of power and discretion. 10 In 
reviewing school regulations and policies, courts are required to give full credence to the role and purposes of the schools, and 
to give careful recognition to the differences between what are reasonable restraints in the classroom and what are reasonable 


restraints on the street corner. |! Only when a school's official action has no valid educational purpose is judicial intervention 


required to protect a student's constitutional rights. = 
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Observation: 


The law does not require that a school regulation must be formally adopted and publicized by the school committee before it 


may take effect. !? Further, school officials are not prohibited from taking appropriate action in facing a problem of discipline or 


distraction simply because there is no preexisting rule on the books. 





School boards may delegate their power to develop and enforce rules of conduct for their students. !> 
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A state law, rule, or regulation governing the conduct of high school students must be sufficiently definite to provide notice to 
reasonable students that they must conform their conduct to its requirements and may not be so vague that persons of common 


intelligence must guess at its meaning. ! For example, a school district's regulation which prohibits items of adornment but 
provides no definition of them is void for vagueness as it allows school administrators and local police unfettered discretion 


to decide what is prohibited.” Similarly, a student code of conduct barring students from possessing an "item which may be 
conceivably used as a weapon" is unconstitutionally ambiguous and vague as it does not give proper notice about what conduct 


could be an offense.” However, given a school's need to be able to impose disciplinary sanctions for a wide range of unanticipated 
conduct disruptive of the educational process, school disciplinary rules need not be as detailed as a criminal code“ to pass 


constitutional muster under the void for vagueness doctrine.’ Thus, in their disciplinary rules, schools do not need to spell out 
in intricate detail precisely what they mean by terms like "obscene" or "sexually oriented" in order to survive a constitutional 


vagueness challenge.° 


In formulating regulations necessary for the maintenance of an orderly program of classroom learning, school officials have a 


wide latitude of discretion, but the school is always bound by the requirement that the rules and regulations must be reasonable.’ 


A reasonable school regulation is one that is essential to maintaining order and discipline on school property and which 


measurably contributes to the maintenance of order and decorum within the educational system.® 
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Baker v. Downey City Bd. of Educ., 307 F. Supp. 517 (C.D. Cal. 1969); Monroe County Bd. of Educ. v. 
K.B., 62 So. 3d 513, 268 Ed. Law Rep. 581 (Ala. Civ. App. 2010). 

Misinterpretation of school district policies by specific individuals beyond times when the student was 
within the direct control and supervision of the school district, or beyond times when she was using a school 
computer, did not make the policies overbroad under the First Amendment. J.S. ex rel. Snyder v. Blue 
Mountain School Dist., 650 F.3d 915, 271 Ed. Law Rep. 656, 91 A.L.R.6th 687 (3d Cir. 2011). 
Stephenson v. Davenport Community School Dist., 110 F.3d 1303, 117 Ed. Law Rep. 443 (8th Cir. 1997) 
(the regulation prohibits gang symbols but provides no definition of them). 

As to the unconstitutionality of regulations and statutes due to vagueness, generally, see Am. Jur. 2d, 
Constitutional Law § 972. 

Dothan City Bd. of Educ. v. V.M.H., 660 So. 2d 1328, 103 Ed. Law Rep. 1282 (Ala. Civ. App. 1995). 
Chalifoux v. New Caney Independent School Dist., 976 F. Supp. 659, 121 Ed. Law Rep. 751 (S.D. Tex. 
1997); Spencer v. Unified School Dist. No. 501, 23 Kan. App. 2d 737, 935 P.2d 242, 117 Ed. Law Rep. 
752 (1997): 

Chalifoux v. New Caney Independent School Dist., 976 F. Supp. 659, 121 Ed. Law Rep. 751 (S.D. Tex. 
1997). 

S.N.B. v. Pearland Independent School Dist., 120 F. Supp. 3d 620, 326 Ed. Law Rep. 792 (S.D. Tex. 2014). 
Baker v. Downey City Bd. of Educ., 307 F. Supp. 517 (C.D. Cal. 1969). 

Blackwell v. Issaquena County Bd. of Ed., 363 F.2d 749 (5th Cir. 1966). 

A school may discipline teachers and students for a violation of its reasonable policy prohibiting students 
from drinking alcohol during school-sponsored activities. Benatouil v. Calhoun School, 39 Misc. 3d 258, 
959 N.Y.S.2d 385, 289 Ed. Law Rep. 323 (Sup 2012). 
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A public high school's requirement that students fulfill a certain number of hours of community service in order to graduate 


is rationally related to the legitimate purpose of teaching students the value of service. ! Thus, a service requirement does not 
violate the students’ right to substantive due process or the parents’ right to direct and control the upbringing and education 


of their children under the 14th Amendment? to the U.S. Constitution.? Such a requirement also does not violate the 13th 


Amendment's* prohibition of involuntary servitude." 


Observation: 


A student's choice of projects to work on in completing the community service requirement, and the student's reaction to those 


projects, does not reveal intimate or personal information that would give rise to a reasonable expectation of privacy.° 
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Herndon by Herndon v. Chapel Hill-Carrboro City Bd. of Educ., 89 F.3d 174, 110 Ed. Law Rep. 1037 (4th 
Cir. 1996). 

As to student's right to diploma, see § 246. 

As to power of local authorities to determine school course of instruction, see § 330. 

U.S. Const. Amend. XIV, § 1. 

Immediato v. Rye Neck School Dist., 73 F.3d 454, 106 Ed. Law Rep. 85 (2d Cir. 1996); Herndon by Herndon 
v. Chapel Hill-Carrboro City Bd. of Educ., 89 F.3d 174, 110 Ed. Law Rep. 1037 (4th Cir. 1996). 

U.S. Const. Amend. XIII, § 1. 

Immediato v. Rye Neck School Dist., 73 F.3d 454, 106 Ed. Law Rep. 85 (2d Cir. 1996); Herndon by Herndon 
v. Chapel Hill-Carrboro City Bd. of Educ., 89 F.3d 174, 110 Ed. Law Rep. 1037 (4th Cir. 1996); Earl v. 
Decatur Public Schools Bd. of Educ., 396 Ill. Dec. 310, 39 N.E.3d 1136, 323 Ed. Law Rep. 1003 (App. 
Ct. 4th Dist. 2015). 

Herndon by Herndon v. Chapel Hill-Carrboro City Bd. of Educ., 899 F. Supp. 1443, 104 Ed. Law Rep. 246 
(M.D. N.C. 1995), aff'd, 89 F.3d 174, 110 Ed. Law Rep. 1037 (4th Cir. 1996). 
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A public school may lead the Pledge of Allegiance daily, as mandated by a state statute, so long as the pupils are free not to 


participate. ! The act of leading classes in the recitation of the Pledge of Allegiance, as mandated by statute, does not place an 
unconstitutional burden on a student, as the Pledge is a civic patriotic affirmation, rather than a religious exercise, and students 


are not required to affirm the Pledge or participate in recitation.” A statute requiring daily recitation of the pledge of allegiance 
in the public schools does not facially violate the Establishment Clause? where the recitation qualifies as secular and the statute 


clearly does not force acceptance of the beliefs contained in the pledge on any student.4 


Under some authority, a statute requiring public school students to obtain parental permission to be excused from reciting the 


pledge of allegiance does not violate the First Amendment's freedom of expression on its face.’ On this point, the court noted that 
the state's interest in recognizing and protecting the fundamental right of right of parents to control their children's upbringing 


was sufficient to justify the restriction of some students' freedom of specch.° However, a statute violates the First Amendment 
freedom of expression if it requires all students, even those excused by parental permission from reciting the pledge, to stand 


at attention during the pledge of allegiance.’ Further, it has also been held that a statute requiring public and private school 
officials to notify parents when students decline to recite the pledge of allegiance or refrain from saluting the flag, constitutes 


viewpoint discrimination in violation of the First Amendment.® 


WESTLAW 


§ 277. School regulations pertaining to pledge of..., 67B Am. Jur. 2d... 


Observation: 


Requiring private schools to provide for recitation of the pledge of allegiance or the national anthem at the beginning of each school 


day violates the private schools' First Amendment right to freedom of expressive association.” On this point, the court has noted that 


although a state's asserted interest of teaching patriotism and civics in all schools is compelling, the statute was neither narrowl 
g gp p g y 


tailored nor the least restrictive mean of achieving that interest. ! 





A state may not mandate that all public school students salute the flag of the United States or recite a pledge under penalty 
entailing a liability of both pupil and parents to be proceeded against for unlawful absence. !! To do so violates the student's 


First Amendment rights. 12 
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1 Sherman v. Community Consol. School Dist. 21 of Wheeling Tp., 980 F.2d 437, 79 Ed. Law Rep. 396 (7th 
Cir. 1992). 

2 Newdow v. Rio Linda Union School Dist., 597 F.3d 1007, 254 Ed. Law Rep. 544 (9th Cir. 2010) (applying 
California law); Freedom From Religion Foundation v. Hanover School Dist., 665 F. Supp. 2d 58, 252 Ed. 
Law Rep. 779, 2009 DNH 142 (D.N.H. 2009), aff'd, 626 F.3d 1, 262 Ed. Law Rep. 106 (1st Cir. 2010). 

3 U.S. Const. Amend. I (cl. 1). 

4 Newdow v. Rio Linda Union School Dist., 597 F.3d 1007, 254 Ed. Law Rep. 544 (9th Cir. 2010) (applying 
California law); Freedom From Religion Foundation v. Hanover School Dist., 665 F. Supp. 2d 58, 252 Ed. 
Law Rep. 779, 2009 DNH 142 (D.N.H. 2009), aff'd, 626 F.3d 1, 262 Ed. Law Rep. 106 (Ist Cir. 2010); 


Myers v. Loudoun County School Bd., 251 F. Supp. 2d 1262, 176 Ed. Law Rep. 123 (E.D. Va. 2003), opinion 
aff'd, 418 F.3d 395, 200 Ed. Law Rep. 581 (4th Cir. 2005). 

5 Frazier ex rel. Frazier v. Winn, 535 F.3d 1279, 235 Ed. Law Rep. 737 (11th Cir. 2008). 

6 Frazier ex rel. Frazier v. Winn, 535 F.3d 1279, 235 Ed. Law Rep. 737 (11th Cir. 2008). 

7 Frazier ex rel. Frazier v. Winn, 535 F.3d 1279, 235 Ed. Law Rep. 737 (11th Cir. 2008). 

8 Circle Schools v. Pappert, 381 F.3d 172, 191 Ed. Law Rep. 629 (3d Cir. 2004). 

9 Circle Schools v. Pappert, 381 F.3d 172, 191 Ed. Law Rep. 629 (3d Cir. 2004). 

10 Circle Schools v. Pappert, 381 F.3d 172, 191 Ed. Law Rep. 629 (3d Cir. 2004) (Pennsylvania statute). 

Ti West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628, 147 
A.L.R. 674 (1943). 
As to suspension or expulsion of students, see §§ 307 to 321. 

12 West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628, 147 
A.L.R. 674 (1943). 
Mandatory participation in the pledge violates the First Amendment. Sherman v. Community Consol. School 
Dist. 21 of Wheeling Tp., 980 F.2d 437, 79 Ed. Law Rep. 396 (7th Cir. 1992). 
Charter high school students' refusal to stand and recite the school pledge was a silent, passive expression 
of opinion, unaccompanied by any disorder or disturbance, that was protected under the First Amendment, 
and thus school officials were prohibited from compelling students to recite the school pledge or suspending 
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students for peacefully expressing themselves by refusing to do so. Flores v. Victory Preparatory Academy, 
411 F. Supp. 3d 1149, 373 Ed. Law Rep. 606 (D. Colo. 2019). 
As to a student's First Amendment rights to freedom of speech and freedom of expression, generally, see 


§ 289. 
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Forms 


Am. Jur. Legal Forms 2d § 229:193 (Code of student conduct—Provision—Communication devices) 





A decision by a school official to ban possession of cellular telephones in public schools has been described as wholly a matter 


of policy and not beyond the official's authority, ! Neither does the decision to ban possession of cellular telephones in public 
schools violate the 14th Amendment due process liberty interest of the students' parents in the care, custody, and control of their 


children, as it rationally relates to the legitimate goal of maintaining order in the schools.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 Price v. New York City Bd. of Educ., 51 A.D.3d 277, 855 N.Y.S.2d 530, 231 Ed. Law Rep. 856, 70 A.L.R.6th 
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Reasonable rules that forbid students to leave the school grounds during school hours are valid, ! and a school may validly 


prohibit pupils from entering a nearby restaurant during school hours.” Further, a middle school's imposition of discipline 
upon students who left school without permission in order to participate in a protest does not infringe upon the students' First 


Amendment rights.° 


A school board may properly promulgate a regulation that prohibits high school students who drive their cars to school from 


using them during the 12:00 p.m. recess without special permission.“ 
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1 Christian v. Jones, 211 Ala. 161, 100 So. 99, 32 A.L.R. 1340 (1924); Flory v. Smith, 145 Va. 164, 134 S.E. 
360, 48 A.L.R. 654 (1926). 
Casey County Bd. of Ed. v. Luster, 282 S.W.2d 333 (Ky. 1955). 
Corales v. Bennett, 567 F.3d 554, 244 Ed. Law Rep. 1045 (9th Cir. 2009) (noting that the middle school's 
policy of disciplining truancies and leaving campus without permission satisfied the intermediate scrutiny 
that applied to the content-neutral rules). 
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As to a student's First Amendment rights to freedom of speech and freedom of expression, generally, see 
§ 289. 
4 McLean Independent School Dist. v. Andrews, 333 S.W.2d 886 (Tex. Civ. App. Amarillo 1960). 
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Asa general principle, no property interest exists in the participation in extracurricular activities under the Federal Constitution. i 
Participation in voluntary, extracurricular activities is a privilege that can be rescinded when students fail to comply with the 


obligations inherent in the activities themselves.” Further, statutes and regulations relating to the extracurricular recreational 
and social activities of students, designed to promote discipline and to prevent the time and interest of pupils from being too 


greatly diverted from their schoolwork, are valid.? In accordance with the general rule that the courts will not consider whether 
the regulations are wise or expedient, but merely whether they are a reasonable exercise of the power and discretion of the 


board,* the courts will not interfere with a school board regulation prohibiting or limiting the recreational or social activities 
of students.” Schools themselves are by far the better agencies to devise rules and restrictions governing their extracurricular 


activities, thus judicial intervention in school policy should always be reduced to a minimum.° 





Observation: 


The number and type of extracurricular activities a school makes available is an inherent management activity.’ Thus, a school 


district is free to create activities and clubs and is free to eliminate them within its managerial discretion.® 
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Gentry v. Memphis Federation of Musicians, Local No. 71, 177 Tenn. 566, 151 S.W.2d 1081, 134 A.L.R. 
1270 (1941). 

§ 80. 

Coggins v. Board of Education of City of Durham, 223 N.C. 763, 28 S.E.2d 527 (1944) (regulation of high 
school student's membership in fraternities or secret societies); Starkey v. Board of Ed. of Davis County 
School Dist., 14 Utah 2d 227, 381 P.2d 718 (1963) (prohibiting married school students from participating 
in extracurricular activities). 

K. L. v. Missouri State High School Activities Association, 178 F. Supp. 3d 792, 336 Ed. Law Rep. 820 
(E.D. Mo. 2016). 

Coatesville Area School Dist. v. Coatesville Area Teachers' Ass'n/Pennsylvania State Educ. Ass'n, 978 A.2d 
413, 248 Ed. Law Rep. 450 (Pa. Commw. Ct. 2009). 

Coatesville Area School Dist. v. Coatesville Area Teachers' Ass'n/Pennsylvania State Educ. Ass'n, 978 A.2d 
413, 248 Ed. Law Rep. 450 (Pa. Commw. Ct. 2009). 
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A.L.R. Library 


Regulations as to fraternities and similar associations connected with educational institution, 10 A.L.R.3d 389 





Membership in fraternities and secret societies is subject to regulation by a school board.! Forbidding the students in a public 
school to affiliate with a fraternal society without the sanction of the school authorities does not unconstitutionally interfere 


with the students’ personal rights. Thus, statutes forbidding, or authorizing school authorities to forbid, the membership of 


public school students in fraternities or sororities are valid? as are rules issued by school authorities pursuant to such statutes.“ 
For example, a school board may adopt a rule closing extracurricular activities to high school students who refuse to pledge 


nonmembership in fraternities or secret societies.” 
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2 Lee v. Hoffman, 182 Iowa 1216, 166 N.W. 565 (1918); Holroyd v. Eibling, 116 Ohio App. 440, 22 Ohio 
Op. 2d 264, 188 N.E.2d 797, 10 A.L.R.3d 381 (10th Dist. Franklin County 1962). 

3 Hughes v. Caddo Parish School Bd., 57 F. Supp. 508 (W.D. La. 1944), judgment aff'd, 323 U.S. 685, 65 
S. Ct. 562, 89 L. Ed. 554 (1945); Burkitt v. School Dist. No. 1, Multnomah County, 195 Or. 471, 246 P.2d 
566 (1952). 

4 Lee v. Hoffman, 182 Iowa 1216, 166 N.W. 565 (1918) (prohibiting students from joining fraternities 


composed of other school students); Burkitt v. School Dist. No. 1, Multnomah County, 195 Or. 471, 246 
P.2d 566 (1952) (secret societies prohibited in school); Passel v. Fort Worth Independent School Dist., 453 
S.W.2d 888 (Tex. Civ. App. Fort Worth 1970), writ refused n.r.e., (Dec. 2, 1970) (fraternities, sororities, and 
secret societies prohibited in school). 

5 Coggins v. Board of Education of City of Durham, 223 N.C. 763, 28 S.E.2d 527 (1944). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 282. Right of students to participate in school sports, 67B Am. Jur. 2d Schools § 282 


67B Am. Jur. 2d Schools § 282 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
VIII. Students 


E. School Regulation of Students 


2. Interscholastic Sports 


§ 282. Right of students to participate in school sports 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationi=%766 to 768 


A.L.R. Library 
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There is no constitutional right to participate in high school athletics! or sports.” Specifically, a student has no right 


constitutionally protected due process right to participate in interscholastic athletics.’ The right to a public education, even one 
with a mandatory physical education component, is not synonymous with the right to participate in extracurricular activities, 


such as interscholastic athletics.* 


While the importance of participation in interscholastic athletics requires scrutiny as a matter of common law, the right to 


participate does not rise to the level of a fundamental right,° a property right,’ or a liberty interest. Statutes governing public 


schools do not confer, for due process purposes, an individual right to participate in interscholastic athletics’ even as an 


outgrowth of the right to a public education. i 
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Observation: 


Participation in interscholastic athletics is just a privilege!! or an expectation. ! The school, or a voluntary association whose rules 


a school agrees to follow, may withdraw the privilege if the student fails to qualify for it, subject to the limitation that the school 


may not arbitrarily allow the privilege to some and not to others.!* 





Further, schools may condition participation in interscholastic sports upon a greater degree of regulation than that imposed on 


students, generally. !4 
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1 A.H. by Holzmueller v. Illinois High School Association, 263 F. Supp. 3d 705, 349 Ed. Law Rep. 600 (N.D. 
Ill. 2017), aff'd, 881 F.3d 587, 351 Ed. Law Rep. 55 (7th Cir. 2018); DeLaTorre v. Minnesota State High 
School League, 202 F. Supp. 3d 1046, 340 Ed. Law Rep. 299 (D. Minn. 2016). 
Angstadt v. Midd-West School Dist., 377 F.3d 338, 190 Ed. Law Rep. 48 (3d Cir. 2004). 
Indiana High School Athletic Ass'n, Inc. v. Carlberg by Carlberg, 694 N.E.2d 222, 125 Ed. Law Rep. 821 
(Ind. 1997); Mather v. Loveland City School Dist. Bd. of Edn., 181 Ohio App. 3d 338, 2009-Ohio-1077, 
908 N.E.2d 1039, 245 Ed. Law Rep. 997 (1st Dist. Hamilton County 2009). 

4 Mancuso v. Massachusetts Interscholastic Athletic Ass'n, Inc., 453 Mass. 116, 900 N.E.2d 518, 241 Ed. Law 
Rep. 311 (2009). 

5 Indiana High School Athletic Ass'n, Inc. v. Carlberg by Carlberg, 694 N.E.2d 222, 125 Ed. Law Rep. 821 
(Ind. 1997). 

6 Kite v. Marshall, 661 F.2d 1027, 1 Ed. Law Rep. 44 (5th Cir. 1981); Jones v. California Interscholastic 
Federation, 197 Cal. App. 3d 751, 243 Cal. Rptr. 271, 44 Ed. Law Rep. 431 (2d Dist. 1988); Indiana High 
School Athletic Ass'n, Inc. v. Carlberg by Carlberg, 694 N.E.2d 222, 125 Ed. Law Rep. 821 (Ind. 1997); 
Bradstreet v. Sobol, 225 A.D.2d 175, 650 N.Y.S.2d 402, 114 Ed. Law Rep. 927 (3d Dep't 1996); A.H. by 
Holzmueller v. Illinois High School Association, 263 F. Supp. 3d 705, 349 Ed. Law Rep. 600 (N.D. II. 
2017), aff'd, 881 F.3d 587, 351 Ed. Law Rep. 55 (7th Cir. 2018); Kirby v. Loyalsock Tp. School Dist., 837 
F. Supp. 2d 467, 281 Ed. Law Rep. 234 (M.D. Pa. 2011). 

7 Angstadt v. Midd-West School Dist., 377 F.3d 338, 190 Ed. Law Rep. 48 (3d Cir. 2004); Marino v. Waters, 
220 So. 2d 802 (La. Ct. App. 1st Cir. 1969); State ex rel. Missouri State High School Activities Ass'n v. 
Schoenlaub, 507 S.W.2d 354 (Mo. 1974); Isabella A. by David A. v. Arrowhead Union High School District, 
323 F. Supp. 3d 1052, 358 Ed. Law Rep. 264 (E.D. Wis. 2018); Kirby v. Loyalsock Tp. School Dist., 837 
F. Supp. 2d 467, 281 Ed. Law Rep. 234 (M.D. Pa. 2011). 


8 Indiana High School Athletic Ass'n, Inc. v. Carlberg by Carlberg, 694 N.E.2d 222, 125 Ed. Law Rep. 821 
(Ind. 1997). 

9 Mancuso v. Massachusetts Interscholastic Athletic Ass'n, Inc., 453 Mass. 116, 900 N.E.2d 518, 241 Ed. Law 
Rep. 311 (2009). 

10 Mancuso v. Massachusetts Interscholastic Athletic Ass'n, Inc., 453 Mass. 116, 900 N.E.2d 518, 241 Ed. Law 


Rep. 311 (2009). 
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13 


14 


Marino v. Waters, 220 So. 2d 802 (La. Ct. App. 1st Cir. 1969); M.H. v. Montana High School Ass'n, 280 
Mont. 123, 929 P.2d 239, 20 A.D.D. 300, 115 Ed. Law Rep. 94 (1996); Scott v. Oklahoma Secondary School 
Activities Ass'n, 2013 OK 84, 313 P.3d 891, 299 Ed. Law Rep. 233 (Okla. 2013); Bean v. Wilson County 
School System, 488 S.W.3d 782, 331 Ed. Law Rep. 1179 (Tenn. Ct. App. 2015). 

Mississippi High School Activities Ass'n, Inc. v. Coleman By and on Behalf of Laymon, 631 So. 2d 768, 
89 Ed. Law Rep. 692 (Miss. 1994); Bradstreet v. Sobol, 225 A.D.2d 175, 650 N.Y.S.2d 402, 114 Ed. Law 
Rep. 927 (3d Dep't 1996). 

Marino v. Waters, 220 So. 2d 802 (La. Ct. App. Ist Cir. 1969); State ex rel. Missouri State High School 
Activities Ass'n v. Schoenlaub, 507 S.W.2d 354 (Mo. 1974). 

A female student is entitled to a preliminary injunction enjoining a school district from denying her, on the 





basis of her gender, the opportunity to participate in wrestling at high school, when the district prohibited 
girls from wrestling for reasons of student and parent objections based on moral beliefs and inconveniences 
to the district, such as the availability of locker room facilities. Adams By and Through Adams v. Baker, 919 
F. Supp. 1496, 108 Ed. Law Rep. 637 (D. Kan. 1996) (holding that the rationales offered did not constitute 
important governmental objectives sufficient to justify gender-based discrimination). 

Hayden ex rel. A.H. v. Greensburg Community School Corp., 743 F.3d 569, 302 Ed. Law Rep. 61 (7th Cir. 
2014). 
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A public school district's interest in developing the full academic potential of each student outweighs the right of a private school 


student to participate in public school sports programs. ! A public school district's refusal to allow a student enrolled in a cyber 
charter school to play interscholastic basketball because he or she does not meet the requirements placed on student athletes 
neither violates the student's First Amendment freedom of association with the cyber charter school nor denies the student equal 


protection.” Neither does a state unconstitutionally burden the free exercise of religion by refusing to let homeschooled students 
compete as athletes at a private Christian school, absent a showing of any burden on the parental direction of the children's 





education.* 
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A.L.R. Library 


What Constitutes Reverse Sex or Gender Discrimination Against Males Violative of Federal Constitution or Statutes— 
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Am. Jur. Pleading and Practice Forms, Schools § 122 (Complaint in federal district court—Sex discrimination in high school 
athletic program that receives federal financial aid) 





The actions of an interscholastic athletic association come under constitutional scrutiny due to the integral part they play in 


the public school system. ! A state high school athletic association is a "state actor" and is involved in a state action for the 
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purposes of constitutional scrutiny under the Due Process and Equal Protection Clauses of the Federal Constitution? when its 


very existence is entirely dependent on the absolute cooperation and support of the public school system.” 


A high school association bylaw was subject to judicial review under the rational basis standard, in a student's action challenging 
the constitutionality of the bylaw, where the bylaw did not implicate a constitutional or fundamental right, nor did it discriminate 


based on suspect or quasi-suspect classification. A court should not interfere with the internal affairs, proceedings, rules, and 


orders of a high school athletic association unless there is evidence of acts which are arbitrary, capricious, or an abuse of 


discretion." Completion of state high school playoffs and championship games does not render moot an appeal ofan association's 
disciplinary decision, as a case which contains an issue that is capable of repetition yet evades review is not moot because a 


decision in such a case would be based on existing facts or rights which affect, if not the immediate parties, an existing class 


of sufferers. 


A statute providing that state high school athletic associations must adopt bylaws requiring students participating in 
interscholastic athletic competition to pass a medical evaluation each year prior to participating in such competition or engaging 
in any practice, tryout, workout, or other physical activity associated with students' candidacy for an interscholastic athletic 


team does not create a private cause of action for an alleged failure to enact or enforce that particular bylaw.’ 


Practice Tip: 


A state high school athletic association, as a voluntary unincorporated association, may be sued by naming the elected members 


of its board of directors as representative party defendants.® 
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1 Chabert v. Louisiana High School Athletic Ass'n, 312 So. 2d 343 (La. Ct. App. Ist Cir. 1975), writ issued, 
315 So. 2d 37 (La. 1975) and judgment aff'd, 323 So. 2d 774 (La. 1975). 
An exclusive licensing agreement between a high school athletic association and an online publisher for live 
Internet streaming of tournament events rationally furthered a legitimate state purpose, as required to pass 
muster under the Equal Protection Clause. Wisconsin Interscholastic Athletic Ass'n v. Gannett Co., Inc., 716 
F. Supp. 2d 773 (W.D. Wis. 2010), aff'd on other grounds, 658 F.3d 614, 273 Ed. Law Rep. 63 (7th Cir. 2011). 
U.S. Const. Amend. XIV, § 1. 

3 Indiana High School Athletic Ass'n, Inc. v. Carlberg by Carlberg, 694 N.E.2d 222, 125 Ed. Law Rep. 821 
(Ind. 1997); Mississippi High School Activities Ass'n, Inc. v. Hattiesburg High School, 178 So. 3d 1208, 
325 Ed. Law Rep. 1081 (Miss. 2015) (high school activities association was not a state agency where the 
association was a private nonprofit organization in which membership was voluntary, and the association 
was not a state board or administrative agency). 

4 Z.H. v. Kentucky High School Athletic Association, 359 F. Supp. 3d 514, 363 Ed. Law Rep. 648 (W.D. 
Ky. 2019). 
High school athletic association's bylaw that placed limits on the amount and type of merit-based scholarship 
assistance that private-school students could receive and still remain eligible to participate in high school 
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athletics that were governed by the association was subject to judicial review under the rational basis 
standard, not strict scrutiny standard or intermediate form of review, in parents’ actions challenging the 
constitutionality of the bylaw. Seger v. Kentucky High School Athletic Ass'n, 453 Fed. Appx. 630, 278 Ed. 
Law Rep. 114 (6th Cir. 2011). 

Albany Academies v. New York State Public High School Athletic Ass'n, 145 A.D.3d 1258, 43 N.Y.S.3d 
583, 338 Ed. Law Rep. 1039 (3d Dep't 2016). 

The decisions properly within the purview of the legislative grant of authority to the State Secondary School 
Activities Commission (SSAC) under the education statute, such as the application of SSAC Rules and the 
review of calls or rulings made by game officials, are not subject to judicial review. State ex rel. West Virginia 
Secondary School Activity Com'n v. Webster, 228 W. Va. 75, 717 S.E.2d 859, 274 Ed. Law Rep. 330 (2011). 
Georgia High School Association v. Charlton County School District, 349 Ga. App. 309, 826 S.E.2d 172, 
365 Ed. Law Rep. 711 (2019). 

Miulli v. Florida High School Athletic Ass'n, Inc., 998 So. 2d 1155, 241 Ed. Law Rep. 508 (Fla. 2d DCA 
2008). 

State ex rel. Blase v. Richardson, 242 S.W.3d 469, 228 Ed. Law Rep. 988 (Mo. Ct. App. S.D. 2008). 





End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 285. Suspension of students from interscholastic athletics, 67B Am. Jur. 2d Schools... 


67B Am. Jur. 2d Schools § 285 
American Jurisprudence, Second Edition May 2021 Update 
Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 
VIII. Students 


E. School Regulation of Students 


2. Interscholastic Sports 


§ 285. Suspension of students from interscholastic athletics 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationiji=768, 966 





Suspension from a school's interscholastic athletic team may be governed by a statutory provision dealing specifically with 


extracurricular activities. Such a statute may provide no right of appeal.” 


A State Secondary School Activities Commission (SSAC) acted within its authority in suspending football players for striking 


an opponent or as an enhanced punishment for being ejected for unsportsmanlike conduct.* A school's decision to suspend a 
high school student from school athletics for hosting a drinking party at her home was rationally related to legitimate purposes, 


and, thus, did not deprive the student of equal protection of law, in violation of the Fourteenth Amendment.* 
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1 Mather v. Loveland City School Dist. Bd. of Edn., 181 Ohio App. 3d 338, 2009-Ohio-1077, 908 N.E.2d 
1039, 245 Ed. Law Rep. 997 (1st Dist. Hamilton County 2009). 

2 Mather v. Loveland City School Dist. Bd. of Edn., 181 Ohio App. 3d 338, 2009-Ohio-1077, 908 N.E.2d 
1039, 245 Ed. Law Rep. 997 (1st Dist. Hamilton County 2009); State ex rel. West Virginia Secondary School 
Activities Com'n v. Hummel, 234 W. Va. 731, 769 S.E.2d 881, 315 Ed. Law Rep. 1115 (2015). 

3 State ex rel. West Virginia Secondary School Activity Com'n v. Webster, 228 W. Va. 75, 717 S.E.2d 859, 
274 Ed. Law Rep. 330 (2011). 

4 Isabella A. by David A. v. Arrowhead Union High School District, 323 F. Supp. 3d 1052, 358 Ed. Law Rep. 


264 (E.D. Wis. 2018). 
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Several authorities have held a state high school athletic association may impose a period of athletic ineligibility upon students 
who voluntarily transfer from one school to another. | Thus, students transferring from a private school to a public school may 


be ineligible for interscholastic athletic competition for a period of time. 


Although it has sometimes been successfully advanced that a period of athletic ineligibility upon a voluntary transfer from one 
school to another is an unconstitutional denial of a student athlete's right to equal protection of the law,° other courts hold such 
a requirement is not arbitrary or capricious and is a rational method to deal with "school-jumping" and athletic recruitment.‘ It 


has also been held that an equal protection challenge to such a rule is subject to the rational basis test rather than strict scrutiny.’ 


Observation: 


A high school athletic association's transfer rule does not unduly burden the free exercise of religion. 
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Kulovitz v. Illinois High School Ass'n, 462 F. Supp. 875 (N.D. Ill. 1978); Z.H. v. Kentucky High School 
Athletic Association, 359 F. Supp. 3d 514, 363 Ed. Law Rep. 648 (W.D. Ky. 2019); Barnhorst v. Missouri 
State High School Activities Ass'n, 504 F. Supp. 449 (W.D. Mo. 1980); Scott v. Kilpatrick, 286 Ala. 129, 
237 So. 2d 652 (1970); Indiana High School Athletic Ass'n, Inc. v. Carlberg by Carlberg, 694 N.E.2d 222, 
125 Ed. Law Rep. 821 (Ind. 1997); Chabert v. Louisiana High School Athletic Ass'n, 323 So. 2d 774 (La. 
1975); Bruce v. South Carolina High School League, 258 S.C. 546, 189 S.E.2d 817 (1972). 

As to interscholastic athletic associations, see § 284. 

Tennessee Secondary School Athletic Ass'n v. Cox, 221 Tenn. 164, 425 S.W.2d 597 (1968). 

Sullivan v. University Interscholastic League, 616 S.W.2d 170 (Tex. 1981) (also stating that such a rule is 
overbroad and overinclusive). 

An athletic association's eligibility rule forbidding students from playing varsity athletics if they did not 
relocate to a school district with their parents is invalid under the Equal Protection Clause of the Federal 
Constitution when the association did not show that a compelling state interest was served by the challenged 
tule or that the least restrictive regulatory means had been employed to accomplish the stated purposes. 
Fusato v. Washington Interscholastic Activities Ass'n, 93 Wash. App. 762, 970 P.2d 774, 131 Ed. Law Rep. 
1119 (Div. 3 1999). 

Niles v. University Interscholastic League, 715 F.2d 1027, 13 Ed. Law Rep. 257 (Sth Cir. 1983); McGee v. 
Virginia High School League, Inc., 801 F. Supp. 2d 526, 274 Ed. Law Rep. 504 (W.D. Va. 2011); Steffes v. 
California Interscholastic Federation, 176 Cal. App. 3d 739, 222 Cal. Rptr. 355, 29 Ed. Law Rep. 677 (2d 
Dist. 1986); Albany Academies v. New York State Public High School Athletic Ass'n, 145 A.D.3d 1258, 43 
N.Y.S.3d 583, 338 Ed. Law Rep. 1039 (3d Dep't 2016); Hebert v. Ventetuolo, 480 A.2d 403, 19 Ed. Law 
Rep. 599 (R.I. 1984). 

Robbins by Robbins v. Indiana High School Athletic Ass'n, Inc., 941 F. Supp. 786, 113 Ed. Law Rep. 1240 
(S.D. Ind. 1996); Z.H. v. Kentucky High School Athletic Association, 359 F. Supp. 3d 514, 363 Ed. Law 
Rep. 648 (W.D. Ky. 2019). 

As to the distinction between the rational basis and strict scrutiny tests, see Am. Jur. 2d, Constitutional Law 
§ 857. 

Robbins by Robbins v. Indiana High School Athletic Ass'n, Inc., 941 F. Supp. 786, 113 Ed. Law Rep. 1240 
(S.D. Ind. 1996). 
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A.L.R. Library 
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Interscholastic Sports to Those Below Specified Age, 143 A.L.R. Fed. 567 





The rules of interscholastic sports associations may set age or semester eligibility limits on participation by student athletes to 


protect or ensure the safety of younger athletes and prevent a competitive advantage by using older players.! A high school 
student may be excluded from participating in interscholastic sports on the ground of his or her age or the number of semesters 
he or she has attended school even where the student remains in high school past the age or semester limits only because his 


or her education was delayed due to his or her disabilities.” Some courts have held that exclusion from participation on that 
basis neither violates the Federal Rehabilitation Act? nor allows the student to prevail in a handicap discrimination and equal 
protection action brought against state education officials. However, other students have successfully challenged an age limit to 


participation in interscholastic sports, where the students remained in high school past the age limit because of their disabilities.’ 
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Observation: 


Under the Rehabilitation Act, it has been held that a student who remains in high school past an interscholastic sports association's 


age limit is not an "otherwise qualified" student because he or she does not meet the age limit.° However, there is contrary authority.’ 
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Footnotes 

1 Pottgen v. Missouri State High School Activities Ass'n, 40 F.3d 926, 7 A.D.D. 378, 95 Ed. Law Rep. 867 
(8th Cir. 1994); Kling v. Mentor Public School Dist., 136 F. Supp. 2d 744, 153 Ed. Law Rep. 105 (N.D. 
Ohio 2001). 

2 McPherson v. Michigan High School Athletic Ass'n, Inc., 119 F.3d 453, 23 A.D.D. 687, 120 Ed. Law Rep. 


96, 1997 FED App. 0224P (6th Cir. 1997); Cavallaro by Cavallaro v. Ambach, 575 F. Supp. 171, 15 Ed. 
Law Rep. 259 (W.D. N.Y. 1983); Sadler v. University Interscholastic League, 5 Nat'l Disability Law Rep. 
1369, 1991 WL 633967 (W.D. Tex. 1991). 

3 McPherson v. Michigan High School Athletic Ass'n, Inc., 119 F.3d 453, 23 A.D.D. 687, 120 Ed. Law Rep. 
96, 1997 FED App. 0224P (6th Cir. 1997); Sadler v. University Interscholastic League, 5 Nat'l Disability 
Law Rep. 1369, 1991 WL 633967 (W.D. Tex. 1991). 





4 Cavallaro by Cavallaro v. Ambach, 575 F. Supp. 171, 15 Ed. Law Rep. 259 (W.D. N.Y. 1983). 
Booth v. University Interscholastic League, 1990 WL 484414 (W.D. Tex. 1990). 
6 Pottgen v. Missouri State High School Activities Ass'n, 40 F.3d 926, 7 A.D.D. 378, 95 Ed. Law Rep. 867 
(8th Cir. 1994). 
7 T.H. v. Montana High School Ass'n, 1992 WL 672982 (D. Mont. 1992). 
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A.L.R. Library 


Validity, Under Rehabilitation Act or Americans With Disabilities Act, of Rules or Laws Limiting Participation in 
Interscholastic Sports to Those Below Specified Age, 143 A.L.R. Fed. 567 





Under the Individuals with Disabilities Education Act (IDEA),! when an Individual Education Plan for a student calls for his 
or her participation in interscholastic sports as a motivational tool, the student has a federally protected right to participate in 


interscholastic sports.” In that case, due process requires that the high school athletic association conduct an individualized 


inquiry into the student's request for a waiver of the association's age limit. Where a student runs afoul of an age-limit rule only 
because of disabilities which are covered by the IDEA, a court may issue a preliminary injunction barring a state high school 


athletic association from sanctioning a school district for allowing the student to compete where:* 


e the student and his or her parents are likely to succeed on the merits of the claim that the IDEA was violated 


e denial of a chance to compete would result in irreparable injury 
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e a balance of the hardships involved favors the inclusion of the student 

In some jurisdictions, students who remained in high school past the age limits set by sports association rules or state regulations 
for participation in interscholastic sports because their education was delayed due to their disabilities have been refused 
preliminary injunctions against the enforcement of those rules or regulations based on claims that such enforcement violates the 


Americans with Disabilities Act (ADA).- However, other authority has enjoined enforcement of age restrictions under those 


circumstances. Where an injunction has been allowed, the court has noted the student's participation would not fundamentally 
alter the nature of competition in the sports in question and that developing a waiver system for the age rule would not unduly 


burden the high school athletic association.” 


Observation: 


The determination of whether a special education student was a "qualified individual" for the purposes of the ADA, as required to 
support the student's action to waive a maximum-age rule for participation in interscholastic sports, requires an initial determination 
as to whether the age rule is essential to the sports programs in which the student seeks to compete." That determination, in turn, 
requires an individualized inquiry as to whether the waiver of the age rule as to the particular student would fundamentally alter 


the nature of the sports programs.” 
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1 20 U.S.C.A. §§ 1400 to 1482, discussed at §§ 369 to 400. 

2 T.H. v. Montana High School Ass'n, 1992 WL 672982 (D. Mont. 1992). 
As to Individual Education Plans, generally, see § 387. 
As to the Individuals with Disabilities Education Act, generally, see §§ 369 to 372. 
As to school athletic associations, see § 284. 

3 T.H. v. Montana High School Ass'n, 1992 WL 672982 (D. Mont. 1992). 

4 Kling v. Mentor Public School Dist., 136 F. Supp. 2d 744, 153 Ed. Law Rep. 105 (N.D. Ohio 2001). 

5 McPherson v. Michigan High School Athletic Ass'n, Inc., 119 F.3d 453, 23 A.D.D. 687, 120 Ed. Law Rep. 
96, 1997 FED App. 0224P (6th Cir. 1997); Pottgen v. Missouri State High School Activities Ass'n, 40 F.3d 
926, 7 A.D.D. 378, 95 Ed. Law Rep. 867 (8th Cir. 1994); Reaves v. Mills, 904 F. Supp. 120, 13 A.D.D. 969, 
105 Ed. Law Rep. 54 (W.D. N.Y. 1995). 
As to the Americans with Disabilities Act, generally, see Am. Jur. 2d, Americans with Disabilities Act 
Analysis and Implications §§ 1 to 849.50. 

6 Cruz ex rel. Cruz v. Pennsylvania Interscholastic Athletic Ass'n, Inc., 157 F. Supp. 2d 485, 156 Ed. Law 
Rep. 633 (E.D. Pa. 2001). 

7 Cruz ex rel. Cruz v. Pennsylvania Interscholastic Athletic Ass'n, Inc., 157 F. Supp. 2d 485, 156 Ed. Law 
Rep. 633 (E.D. Pa. 2001). 

8 Cruz ex rel. Cruz v. Pennsylvania Interscholastic Athletic Ass'n, Inc., 157 F. Supp. 2d 485, 156 Ed. Law 


Rep. 633 (E.D. Pa. 2001). 
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9 Cruz ex rel. Cruz v. Pennsylvania Interscholastic Athletic Ass'n, Inc., 157 F. Supp. 2d 485, 156 Ed. Law 
Rep. 633 (E.D. Pa. 2001). 
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Topic Summary Correlation Table References 
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First Amendment Protection Afforded to Blogs and Bloggers, 35 A.L.R.6th 407 
What oral statement of student is sufficiently disruptive so as to fall beyond protection of First Amendment, 76 A.L.R. Fed. 
399 





The First Amendment of the United States Constitution! protects the free speech rights of students in school.” Students do 


not shed their constitutional rights to freedom of speech and freedom of expression at the schoolhouse door. However, public 
schools have an interest of constitutional dignity in being allowed to manage their affairs and shape their destiny free of minute 


supervision by federal judges and juries.” 
Thus, high school students may be more strictly curtailed in the mode of their expression than college students or adults, 


and the constitutional rights of students in public school are not automatically coextensive with the rights of adults in other 


settings.° Instead, the constitutional rights of students in public school must be applied in a manner consistent with the special 
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characteristics of the school environment.’ Put another way, schools may regulate some speech even though the government 


could not censor similar speech outside the school.® 


Although public school students enjoy greater First Amendment protection of their freedom to speak when they are off campus 
than when they are on campus, their off-campus speech is not necessarily beyond the reach of a school district's regulatory 


authority.” Courts considering whether a school district may regulate a student's off-campus speech, without violating the First 
Amendment, must determine, based on the totality of the circumstances, whether the speech bears a sufficient nexus to the 


school.!° 


The test for considering whether a school district may regulate a student's off-campus speech, without violating the 
First Amendment, is flexible and fact-specific, but the relevant considerations will include (1) the degree and likelihood of 


harm to the school caused or augured by the speech, (2) whether it was reasonably foreseeable that the speech would reach and 


impact the school, and (3) the relation between the content and context of the speech and the school. 1 Regardless of the intent 
of the student or how the off-campus speech comes to a school district's attention, a school district may take disciplinary action 


in response to such off-campus speech, without violating the First Amendment, when it reasonably determines that it faces an 


identifiable and credible threat of school violence.” 


A state statute protecting student expression may provide greater free-speech protection to students than that provided by the 


First Amendment. 1? However, such a state statute may be construed to apply only to written publications. n 
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1 U.S. Const. Amend. I (cl. 2). 
2 B.W.A. v. Farmington R-7 School Dist., 554 F.3d 734, 241 Ed. Law Rep. 41 (8th Cir. 2009); K.J. v. Greater 


Egg Harbor Regional High School District Board of Education, 431 F. Supp. 3d 488, 376 Ed. Law Rep. 
1057 (D.N.J. 2019). 

3 Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 89 S. Ct. 733, 21 L. Ed. 2d 
731 (1969); Circle Schools v. Pappert, 381 F.3d 172, 191 Ed. Law Rep. 629 (3d Cir. 2004); A.M. ex rel. 
McAllum v. Cash, 585 F.3d 214, 250 Ed. Law Rep. 56, 66 A.L.R.6th 775 (5th Cir. 2009); Curry ex rel Curry 
v. Hensiner, 513 F.3d 570, 229 Ed. Law Rep. 30 (6th Cir. 2008); Axson-Flynn v. Johnson, 356 F.3d 1277, 
184 Ed. Law Rep. 702 (10th Cir. 2004); Vetrano v. Miller Place Union Free School District, 369 F. Supp. 
3d 462, 365 Ed. Law Rep. 300 (E.D. N.Y. 2019); A.F. by Fenton v. Kings Park Central School District, 341 
F. Supp. 3d 188, 361 Ed. Law Rep. 129 (E.D. N.Y. 2018). 

While First Amendment speech rights for students in public schools are constrained, they are not completely 
absent. Circle Schools v. Pappert, 381 F.3d 172, 191 Ed. Law Rep. 629 (3d Cir. 2004). 


4 Brandt v. Board of Educ. of City of Chicago, 480 F.3d 460, 217 Ed. Law Rep. 123 (7th Cir. 2007). 

5 Baker v. Downey City Bd. of Educ., 307 F. Supp. 517 (C.D. Cal. 1969); Schwartz v. Schuker, 298 F. Supp. 
238 (E.D. N.Y. 1969). 

6 Morse v. Frederick, 551 U.S. 393, 127 S. Ct. 2618, 168 L. Ed. 2d 290, 220 Ed. Law Rep. 50 (2007); Cuff ex 


rel. B.C. v. Valley Cent. School Dist., 677 F.3d 109, 279 Ed. Law Rep. 18 (2d Cir. 2012); Circle Schools v. 
Pappert, 381 F.3d 172, 191 Ed. Law Rep. 629 (3d Cir. 2004); Corder v. Lewis Palmer School Dist. No. 38, 
566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009); M.C. Through Chudley v. Shawnee Mission Unified 
School District No. 512, 363 F. Supp. 3d 1182, 364 Ed. Law Rep. 282 (D. Kan. 2019). 
As to the First Amendment guarantee of freedom of speech, see Am. Jur. 2d, Constitutional Law §§ 465 
to 553. 
As to the Federal Equal Access Act and its implications with respect to the free speech rights of students, 
see §§ 97 to 103. 
As to schools and the church-state relationship, see §§ 401 to 432. 

7 Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562, 98 L. Ed. 2d 592, 43 Ed. Law Rep. 515 
(1988); Cuff ex rel. B.C. v. Valley Cent. School Dist., 677 F.3d 109, 279 Ed. Law Rep. 18 (2d Cir. 2012); 
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13 


14 


Doninger v. Niehoff, 527 F.3d 41, 233 Ed. Law Rep. 30, 35 A.L.R.6th 703 (2d Cir. 2008); Axson-Flynn v. 
Johnson, 356 F.3d 1277, 184 Ed. Law Rep. 702 (10th Cir. 2004); K.J. v. Greater Egg Harbor Regional High 
School District Board of Education, 431 F. Supp. 3d 488, 376 Ed. Law Rep. 1057 (D.N.J. 2019). 

Morse v. Frederick, 551 U.S. 393, 127 S. Ct. 2618, 168 L. Ed. 2d 290, 220 Ed. Law Rep. 50 (2007). 

As to types of restricted speech by schools, see § 292. 

McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019); Dunkley 
v. Board of Education of the Greater Egg Harbor Regional High School District, 216 F. Supp. 3d 485, 342 
Ed. Law Rep. 308 (D.N.J. 2016). 

As to discipline for conduct outside of school, see § 313. 

McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019). 

McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019). 

McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019); N.Z. v. 
Madison Board of Education, 2017-Ohio-6992, 94 N.E.3d 1198, 353 Ed. Law Rep. 967 (Ohio Ct. App. 5th 
Dist. Richland County 2017). 

Instant messages that a high school student sent to a classmate from a home computer during nonschool 
hours, in which the student told a classmate that he was going to get a gun and kill certain classmates, 
constituted student speech, for purposes of a rule that students' First Amendment free speech rights had 
to be applied in light of the special characteristics of the school environment; the student intentionally 
communicated his alleged threats to a third party outside his home, the classmate who received the messages 
immediately forwarded the student's statements to school administrators within mere hours, and the student's 
communication disrupted the school community virtually instantaneously. Mardis v. Hannibal Public School 
Dist., 684 F. Supp. 2d 1114, 255 Ed. Law Rep. 699 (E.D. Mo. 2010), judgment aff'd, 647 F.3d 754, 270 Ed. 
Law Rep. 465 (8th Cir. 2011). 

Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009) (applying 
Colorado law); M.C. Through Chudley v. Shawnee Mission Unified School District No. 512, 363 F. Supp. 
3d 1182, 364 Ed. Law Rep. 282 (D. Kan. 2019) (applying Kansas law). 

Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009) (applying 
Colorado law). 

As to students' rights to free speech in student newspapers and other printed material, see § 290. 
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When there is no showing that distribution on a high school campus of a counterculture newspaper results in interference with 
school work or discipline, or that the distribution would result in the newspaper's being used as instructional literature, a ban by 
school authorities on the distribution of the newspaper constitutes an unconstitutional prior restraint on the publisher's freedom 


of speech. | However, a school may require prior approval before permitting students to distribute literature.” Thus, a public 


school district rule may require a student wishing to distribute private handbills or written material to provide copies to school 


officials in advance? and may require written permission before distribution or display.* 


In the First Amendment context, expressive activities that students, parents, and members of the public might reasonably 
perceive to bear the imprimatur of the school, such as a school newspaper, may be regulated so long as the school's actions are 


reasonably related to legitimate pedagogical concerns.’ 
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Footnotes 

jl Peterson v. Board of Ed. of School Dist. No. 1 of Lincoln, Lancaster County, Nebraska, 370 F. Supp. 1208 
(D. Neb. 1973). 
As to prior restraint of expression, generally, see Am. Jur. 2d, Constitutional Law § 472. 
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As to students' rights to free speech in school, generally, see § 289. 

M.A.L. ex rel. M.L. v. Kinsland, 543 F.3d 841, 237 Ed. Law Rep. 587 (6th Cir. 2008). 

Muller by Muller v. Jefferson Lighthouse School, 98 F.3d 1530, 113 Ed. Law Rep. 1085 (7th Cir. 1996); 
Harless by Harless v. Darr, 937 F. Supp. 1351, 113 Ed. Law Rep. 194 (S.D. Ind. 1996). 


4 Muller by Muller v. Jefferson Lighthouse School, 98 F.3d 1530, 113 Ed. Law Rep. 1085 (7th Cir. 1996). 
As to permissible prior restraints on expression, see Am. Jur. 2d, Constitutional Law § 474. 
3 Johnson v. Cache County School District, 323 F. Supp. 3d 1301, 358 Ed. Law Rep. 278 (D. Utah 2018). 


As to speech that is school-sponsored, see § 294. 
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A.L.R. Library 


Validity and Construction of Public School Regulation of Student Distribution of Religious Documents at School, 136 A.L.R. 
Feds 3511 





Public school regulations of student distribution of religious publications at school are valid under the Establishment Clause 
of the First Amendment! when the regulations are necessary to prevent the school from establishing, or appearing to establish, 
a religion in violation of that clause.” However, particular policies or regulations have also been held invalid as not necessary 


to prevent the school from establishing a religion.” 


Some restrictions imposed on students seeking to distribute religious literature in school do not violate the free exercise rights of 
the students under the First Amendment. Other cases hold that a school's policy or regulation regarding the student distribution 


of religious literature in school is valid under the Free Speech Clause of the First Amendment? or does not violate the students' 
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First Amendment rights.° In other circumstances, however, such regulations have been held violative of the Free Speech Clause 


or the students! First Amendment rights.” 


It has been held that a particular school policy or regulation regarding the distribution of religious literature by students at the 


school is valid in the face of a constitutional challenge by students on the grounds of vagueness or overbreadth. However, other 


regulations or policies have been found invalid as being vague or overbroad.” 
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U.S. Const. Amend. I (cl. 1) 

Sherman v. Community Consol. School Dist. 21 of Wheeling Tp., 8 F.3d 1160, 87 Ed. Law Rep. 57 (7th 
Cir. 1993); Hernandez v. Hanson, 430 F. Supp. 1154 (D. Neb. 1977). 

As to schools and the church-state relationship, see §§ 401 to 432. 

Hedges v. Wauconda Community Unit School Dist. No. 118, 9 F.3d 1295, 87 Ed. Law Rep. 374, 136 A.L.R. 
Fed. 755 (7th Cir. 1993) (rule prohibits the distribution of religious material which may be reasonably 
thought to reflect the district's views); Rivera v. East Otero School Dist. R-1, 721 F. Supp. 1189, 56 Ed. 
Law Rep. 861 (D. Colo. 1989) (rule prohibits distribution of material that proselytizes a particular religious 
belief); Johnston-Loehner v. O'Brien, 859 F. Supp. 575, 94 Ed. Law Rep. 167 (M.D. Fla. 1994) (school 
superintendent must approve material before it is distributed); Slotterback By and Through Slotterback v. 
Interboro School Dist., 766 F. Supp. 280, 68 Ed. Law Rep. 599 (E.D. Pa. 1991) (rule prohibits distribution 
of material which proselytizes particular religious belief); Thompson by Thompson v. Waynesboro Area 
School Dist., 673 F. Supp. 1379, 43 Ed. Law Rep. 138 (M.D. Pa. 1987) (rule requires distribution of materials 
outside the school building). 

Harless by Harless v. Darr, 937 F. Supp. 1339, 113 Ed. Law Rep. 182 (S.D. Ind. 1996) (rule prohibits 
distribution of material in the classroom); Thompson by Thompson v. Waynesboro Area School Dist., 673 
F. Supp. 1379, 43 Ed. Law Rep. 138 (M.D. Pa. 1987) (material can only be distributed outside the school 
building). 

U.S. Const. Amend. I (cl. 2). 

Hemry by Hemry v. School Bd. of Colorado Springs School Dist. No. 11., 760 F. Supp. 856, 67 Ed. 
Law Rep. 142 (D. Colo. 1991) (material cannot be distributed in school hallways); Hedges v. Wauconda 
Community Unit School Dist. No. 118, 9 F.3d 1295, 87 Ed. Law Rep. 374, 136 A.L.R. Fed. 755 (7th Cir. 
1993) (distribution of material allowed only from table near the building's entrance); Nelson v. Moline 
School Dist. No. 40, 725 F. Supp. 965, 57 Ed. Law Rep. 847 (C.D. Ill. 1989) (the principal must preapprove 
all material before its distribution); Harless by Harless v. Darr, 937 F. Supp. 1351, 113 Ed. Law Rep. 194 
(S.D. Ind. 1996) (material cannot be distributed in classrooms). 

Rivera v. East Otero School Dist. R-1, 721 F. Supp. 1189, 56 Ed. Law Rep. 861 (D. Colo. 1989) (distribution 
of material proselytizing particular religious belief prohibited); Thompson by Thompson v. Waynesboro 
Area School Dist., 673 F. Supp. 1379, 43 Ed. Law Rep. 138 (M.D. Pa. 1987) (distribution of materials 
limited to outside the school building); Clark v. Dallas Independent School Dist., 806 F. Supp. 116, 79 Ed. 
Law Rep. 445 (N.D. Tex. 1992) (distribution of material prohibited on school campus). 

Nelson v. Moline School Dist. No. 40, 725 F. Supp. 965, 57 Ed. Law Rep. 847 (C.D. Ill. 1989). 

Rivera v. East Otero School Dist. R-1, 721 F. Supp. 1189, 56 Ed. Law Rep. 861 (D. Colo. 1989); Slotterback 
By and Through Slotterback v. Interboro School Dist., 766 F. Supp. 280, 68 Ed. Law Rep. 599 (E.D. Pa. 
1991). 
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First Amendment Protection Afforded to Blogs and Bloggers, 35 A.L.R.6th 407 
What oral statement of student is sufficiently disruptive so as to fall beyond protection of First Amendment, 76 A.L.R. Fed. 
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While the First Amendment of the United States Constitution protects the free speech rights of students in school at least to 


a limited extent, ! schools may legitimately restrict those rights in certain limited circumstances. Students do not shed their 
constitutional rights to freedom of speech or expression at the schoolhouse gate, but the First Amendment does not protect all 


speech in the school environment, and school officials may lawfully punish some forms of unprotected student speech.’ 


The courts recognize three categories of speech by public school students that may be regulated, consistent with the First 


Amendment: i 
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(1) speech that can be reasonably forecast to cause substantial disruption of or material interference with school activities; 
(2) speech that is vulgar, lewd, obscene, or plainly offensive:° and 


(3) speech that is school-sponsored.’ 
The age of the students bears an important inverse relationship to the degree of control a school may exercise over student 


speech; as a general matter, the younger the students, the more control a school may exercise.’ In the First Amendment context, 
by choosing to go out for a team, students voluntarily subject themselves to a degree of regulation even higher than that imposed 


on students generally, and have reason to expect intrusions upon normal rights and privileges.” 
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Footnotes 

1 § 289. 

2 B.W.A. v. Farmington R-7 School Dist., 554 F.3d 734, 241 Ed. Law Rep. 41 (8th Cir. 2009). 

3 A.S. by and through Schaefer v. Lincoln County R-II School District, 429 F. Supp. 3d 659, 376 Ed. Law 
Rep. 574 (E.D. Mo. 2019). 

4 Barr v. Lafon, 538 F.3d 554, 236 Ed. Law Rep. 41 (6th Cir. 2008); Nixon v. Northern Local School Dist. 
Bd. of Educ., 383 F. Supp. 2d 965, 201 Ed. Law Rep. 904 (S.D. Ohio 2005). 

3 $295. 

6 § 293. 

7 § 294. 

8 K.A. ex rel. Ayers v. Pocono Mountain School Dist., 710 F.3d 99, 290 Ed. Law Rep. 446 (3d Cir. 2013). 

9 Johnson v. Cache County School District, 323 F. Supp. 3d 1301, 358 Ed. Law Rep. 278 (D. Utah 2018). 
As to school regulations pertaining to social and extracurricular activities, see § 280. 
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Some student language in public schools, such as that which is vulgar and lewd, is not protectable speech under the First 
Amendment regardless of the context in which it is uttered.! A school may categorically prohibit vulgar, lewd, indecent, or 


plainly offensive student speech.” 


Plainly offensive speech should not be read to encompass any speech that could fit under some definition of offensive as much 


political and religious speech might be perceived as offensive to some.? For purposes of determining whether high school 
officials violated a student's First Amendment right to free speech by prohibiting him from reciting a poem that contained the 
words "hell" and "damn," the student's recitation of the poem did not constitute speech that could be considered vulgar, lewd, 
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obscene, or offensive, where it was not offensive or disruptive in any way." Similarly, a school district's ban on breast cancer 
awareness bracelets that used the term "boobies" was not a reasonable exercise of its authority to prohibit lewd or vulgar speech, 
where the term was presented in the context of a national breast cancer awareness campaign and was chosen to enhance the 


effectiveness of communication to its target audience." However, songs on a compact disc (CD) made by a high school student 
athlete, including "Ride," "I Just Had Sex," and "I Hate Being Sober," were played in a school environment, namely, in the van 
on a road trip to a softball tournament, and contained plainly lewd lyrics, and thus they were not entitled to protection under 


the First Amendment's Free Speech Clause.° 


CUMULATIVE SUPPLEMENT 
Cases: 


Joke told by male high school student in the presence of female classmates, in which student asked classmates why a girl did 
not orgasm when inserting a tampon, was not protected speech in school setting, and this could not have formed basis for 
First Amendment free speech § 1983 claim by student, arising out of subsequent disciplinary proceeding based on classmates' 
accusation that student had sexually harassed them; while student asserted that joke was a private remark that did not disrupt or 
interfere with school activities, joke was undoubtedly vulgar, and vulgar speech was not protected at school. U.S. Const. Amend. 
1; 42 U.S.C.A. § 1983. Doe 2 by and through Doe 1 v. Fairfax County School Board, 832 Fed. Appx. 802 (4th Cir. 2020). 


[END OF SUPPLEMENT] 
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Footnotes 

1 Ryan v. Mesa Unified School District, 195 F. Supp. 3d 1080, 339 Ed. Law Rep. 365 (D. Ariz. 2016); Heller 
v. Hodgin, 928 F. Supp. 789, 110 Ed. Law Rep. 694 (S.D. Ind. 1996). 

2 Barr v. Lafon, 538 F.3d 554, 236 Ed. Law Rep. 41 (6th Cir. 2008); Ziegler v. Martin County School District, 
831 F.3d 1309, 335 Ed. Law Rep. 1 (11th Cir. 2016); Carver Middle School Gay-Straight Alliance v. School 
Bd. of Lake County, Fla., 2 F. Supp. 3d 1277, 308 Ed. Law Rep. 275 (M.D. Fla. 2014). 
As to discipline for student's use of vulgar or profane language, see § 312. 

3 Morse v. Frederick, 551 U.S. 393, 127 S. Ct. 2618, 168 L. Ed. 2d 290, 220 Ed. Law Rep. 50 (2007); Barr 
v. Lafon, 538 F.3d 554, 236 Ed. Law Rep. 41 (6th Cir. 2008). 

4 Behymer-Smith ex rel. Behymer v. Coral Academy of Science, 427 F. Supp. 2d 969, 209 Ed. Law Rep. 
211 (D. Nev. 2006). 

5 H. v. Easton Area School Dist., 827 F. Supp. 2d 392, 279 Ed. Law Rep. 655 (E.D. Pa. 2011), aff'd, 725 F.3d 
293, 296 Ed. Law Rep. 752 (3d Cir. 2013). 

6 Ryan v. Mesa Unified School District, 195 F. Supp. 3d 1080, 339 Ed. Law Rep. 365 (D. Ariz. 2016). 
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A school district does not violate the First Amendment by exercising editorial control over the style and content of student 
speech in school-sponsored expressive activities so long as its actions are reasonably related to legitimate pedagogical concerns. l 


Educators are entitled to exercise greater control over the school-sponsored form of student expression to assure that:? 


* participants learn whatever lessons the activity is designed to teach 
e readers or listeners are not exposed to material that may be inappropriate for their level of maturity 


e the views of the individual speaker are not erroneously attributed to the school 
Whether a student's speech is deemed school-sponsored, so that the speech may be censored by the school without violating 
the student's First Amendment rights if it is reasonably related to legitimate pedagogical concerns, relies on a determination of 


whether the speech might reasonably have been perceived to bear the imprimatur of the school.’ The imprimatur requirement 
of the less rigorous First Amendment test for school-sponsored speech will apply to speech that is so closely connected to the 


school that it appears the school is somehow sponsoring the speech.“ This includes activities that may fairly be characterized 
as part of the school curriculum, whether or not they occur in a traditional classroom setting, so long as they are supervised by 


faculty members and designed to impart particular knowledge or skills to student participants and audiences.’ 
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A public high school student's valedictory speech at graduation is school-sponsored speech.° Thus, a school district's unwritten 


policy of prescreening the contents of graduation speeches does not violate the student's First Amendment rights.’ Also, a skit 


performed by a high school student was "school-sponsored," where the skit was performed during the school's variety show, 


which was a school-sponsored event, and although the public was invited to attend the show and it occurred after school hours, 
the show was performed at the school, it was produced and directed by the school's assistant principal, and school faculty and 


officials approved all of the acts.® Similarly, a school principal's refusal to allow a student to sell candy canes with a religious 
card at a school learning event that was part of the fifth-grade curriculum does not violate the student's First Amendment speech 


rights.” 
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1 


Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562, 98 L. Ed. 2d 592, 43 Ed. Law Rep. 515 
(1988); Curry ex rel Curry v. Hensiner, 513 F.3d 570, 229 Ed. Law Rep. 30 (6th Cir. 2008); Corder v. Lewis 
Palmer School Dist. No. 38, 566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009); Vetrano v. Miller Place 
Union Free School District, 369 F. Supp. 3d 462, 365 Ed. Law Rep. 300 (E.D. N.Y. 2019). 

Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562, 98 L. Ed. 2d 592, 43 Ed. Law Rep. 
515 (1988). 

The Supreme Court has drawn a distinction between personal expression that happens to occur on school 
premises and expressive activities that are sponsored by the school and may fairly be characterized as part 
of the school curriculum. Curry ex rel Curry v. Hensiner, 513 F.3d 570, 229 Ed. Law Rep. 30 (6th Cir. 2008). 
Flores v. Victory Preparatory Academy, 411 F. Supp. 3d 1149, 373 Ed. Law Rep. 606 (D. Colo. 2019); 
Vetrano v. Miller Place Union Free School District, 369 F. Supp. 3d 462, 365 Ed. Law Rep. 300 (E.D. N.Y. 
2019). 

M.C. Through Chudley v. Shawnee Mission Unified School District No. 512, 363 F. Supp. 3d 1182, 364 Ed. 
Law Rep. 282 (D. Kan. 2019) (walkout was not school-sponsored speech). 

Vetrano v. Miller Place Union Free School District, 369 F. Supp. 3d 462, 365 Ed. Law Rep. 300 (E.D. N.Y. 
2019). 

Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009). 
Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219, 244 Ed. Law Rep. 994 (10th Cir. 2009). 
Vetrano v. Miller Place Union Free School District, 369 F. Supp. 3d 462, 365 Ed. Law Rep. 300 (E.D. N.Y. 
2019). 

Curry ex rel Curry v. Hensiner, 513 F.3d 570, 229 Ed. Law Rep. 30 (6th Cir. 2008) (noting that the principal's 
restriction of a student's expression was reasonably related to the legitimate pedagogical concerns of not 
offending other students and their parents and of not subjecting young children to an unsolicited religious 
promotional message that might conflict with what they were taught at home). 

As to school rules regarding religious publications, see § 291. 
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Student speech that causes a substantial disruption to the educational environment is not protected by the First Amendment. ! 


Under what is sometimes called the Tinker? standard or test, a school may regulate student speech consistent with the First 
Amendment where school officials can reasonably forecast a substantial disruption of or material interference with school 


activities. Under the Tinker standard, student speech may be regulated under the First Amendment Freedom of Speech Clause 


only if it would substantially disrupt school operations or interfere with the rights of others." Thus, schools may discipline a 
student for speech that foreseeably creates a risk of substantial disruption within the school environment without violating the 


First Amendment.” 
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While student speech which actually causes a substantial disruption to the educational environment is not protected by the 
First Amendment,° the Tinker standard does not require a disruption to have actually occurred.’ However, the proscription of 


speech cannot be based on the school officials' mere expectation that the speech will cause such a disruption. A specific and 
significant fear of disruption, not just some remote apprehension of disturbance, is required to justify prohibition by school 


officials of a particular expression of opinion by a student.” That is, school officials' undifferentiated fear or apprehension 
of a disturbance is not enough to overcome a student's right to freedom of expression. 1? Neither is a mere desire to avoid 


discomfort or unpleasantness sufficient.'! School officials must make a determination based on fact, not intuition, that the 
expected disruption would probably result from the exercise of the constitutional right and that foregoing such exercise would 


tend to make the expected disruption substantially less probable or less severe. = Still, the rule is a flexible one in which the court 
looks to the totality of the relevant facts, including not only the students' actions but also all of the circumstances confronting 


the school officials at the time.!* The reasonable foreseeability test for whether a student's speech would cause a substantial 
disturbance in the school community, leaving the speech unprotected from school discipline by the First Amendment, focuses 


on the risk of disruption; a school need not wait for an actual disturbance or a tragic occurrence before it may act. 1 


Moreover, off-campus student speech that causes a substantial disruption on campus is not protected speech under the First 


Amendment. 13 


Applying the Tinker standard, a court has held that a high school could discipline a student for the student's off-campus posting 


on an independent Website concerning a dispute between the school administration and the student council regarding a scheduled 


event, where: 16 


e the student's language was disruptive of efforts to resolve the dispute 
e the posting was at best misleading in describing the event as cancelled 


e the posting disrupted the school by leading to a deluge of calls and e-mails and time spent by school authorities away from 
its educational mission 

Similarly, where school officials reasonably anticipate that displays of the Confederate flag would cause substantial disruption 

of or material interference with school activities, a school policy prohibiting display of the flag does not violate students' right 


to free speech and expression. |” However, it has also been held that the portion of a high school policy prohibiting "items 
displaying the Rebel flag" within the category of "racist language and/or symbols or graphics" was an overbroad restriction on 


speech under the First Amendment. 1 


CUMULATIVE SUPPLEMENT 
Cases: 


It is only where there have been racial problems involving the Confederate flag that a public school may constitutionally restrict 
displays of the Confederate flag in accordance with First Amendment free-speech considerations. U.S. Const. Amend. 1. Moore 
v. Solanco School District, 471 F. Supp. 3d 640 (E.D. Pa. 2020). 


[END OF SUPPLEMENT] 
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Rep. 574 (E.D. Mo. 2019). 

Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 89 S. Ct. 733, 21 L. Ed. 2d 
731 (1969). 

Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 89 S. Ct. 733, 21 L. Ed. 2d 731 
(1969); Doninger v. Niehoff, 527 F.3d 41, 233 Ed. Law Rep. 30, 35 A.L.R.6th 703 (2d Cir. 2008); A.M. 
ex rel. McAllum v. Cash, 585 F.3d 214, 250 Ed. Law Rep. 56, 66 A.L.R.6th 775 (Sth Cir. 2009); B.W.A. 
v. Farmington R-7 School Dist., 554 F.3d 734, 241 Ed. Law Rep. 41 (8th Cir. 2009); Pinard v. Clatskanie 
School Dist. 6J, 467 F.3d 755, 213 Ed. Law Rep. 952 (9th Cir. 2006); West v. Derby Unified School Dist. 
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Ed. Law Rep. 872 (C.D. Cal. 2007); J.R. by and Through Redden v. Penns Manor Area School District, 373 
F. Supp. 3d 550, 366 Ed. Law Rep. 123 (W.D. Pa. 2019). 

Doe by Next Friend Doe v. Cavanaugh, 2020 WL 571677 (D. Mass. 2020). 

Doninger v. Niehoff, 527 F.3d 41, 233 Ed. Law Rep. 30, 35 A.L.R.6th 703 (2d Cir. 2008). 

As to school discipline, generally, see §§ 300 to 303. 

A.S. by and through Schaefer v. Lincoln County R-II School District, 429 F. Supp. 3d 659, 376 Ed. Law 
Rep. 574 (E.D. Mo. 2019). 

Barr v. Lafon, 538 F.3d 554, 236 Ed. Law Rep. 41 (6th Cir. 2008). 

A.M. ex rel. McAllum v. Cash, 585 F.3d 214, 250 Ed. Law Rep. 56, 66 A.L.R.6th 775 (5th Cir. 2009). 

J.S. ex rel. Snyder v. Blue Mountain School Dist., 650 F.3d 915, 271 Ed. Law Rep. 656, 91 A.L.R.6th 687 
(3d Cir. 2011); Bell v. Itawamba County School Bd., 799 F.3d 379, 321 Ed. Law Rep. 654 (Sth Cir. 2015). 
West v. Derby Unified School Dist. No. 260, 206 F.3d 1358, 143 Ed. Law Rep. 43 (10th Cir. 2000); Johnson 
v. Cache County School District, 323 F. Supp. 3d 1301, 358 Ed. Law Rep. 278 (D. Utah 2018). 

Bell v. Itawamba County School Bd., 799 F.3d 379, 321 Ed. Law Rep. 654 (Sth Cir. 2015); J.C. ex rel. R.C. 
v. Beverly Hills Unified School Dist., 711 F. Supp. 2d 1094, 260 Ed. Law Rep. 212 (C.D. Cal. 2010); K.J. 
v. Greater Egg Harbor Regional High School District Board of Education, 431 F. Supp. 3d 488, 376 Ed. 
Law Rep. 1057 (D.N.J. 2019); Johnson v. Cache County School District, 323 F. Supp. 3d 1301, 358 Ed. 
Law Rep. 278 (D. Utah 2018). 

A.M. ex rel. McAllum v. Cash, 585 F.3d 214, 250 Ed. Law Rep. 56, 66 A.L.R.6th 775 (5th Cir. 2009); K.J. 
v. Greater Egg Harbor Regional High School District Board of Education, 431 F. Supp. 3d 488, 376 Ed. 
Law Rep. 1057 (D.N.J. 2019). 

Pinard v. Clatskanie School Dist. 6J, 467 F.3d 755, 213 Ed. Law Rep. 952 (9th Cir. 2006); Spero v. Vestal 
Cent. Sch. Dist., 427 F. Supp. 3d 294, 376 Ed. Law Rep. 223 (N.D. N.Y. 2019). 

J.C. ex rel. R.C. v. Beverly Hills Unified School Dist., 711 F. Supp. 2d 1094, 260 Ed. Law Rep. 212 (C.D. 
Cal. 2010); A.S. by and through Schaefer v. Lincoln County R-II School District, 429 F. Supp. 3d 659, 376 
Ed. Law Rep. 574 (E.D. Mo. 2019). 

School officials' expectation of a disruption following a minor public school student's speech was well- 
founded, and thus suppression of the student's speech was reasonable, where the student had a discussion 
with classmates regarding who he would shoot if he were involved in a school shooting, the student identified 
a teacher as a potential victim, the student told the guidance counselor how he would have carried out the 
shooting, and the student repeated the conversation about shootings throughout the day. J.R. by and Through 
Redden v. Penns Manor Area School District, 373 F. Supp. 3d 550, 366 Ed. Law Rep. 123 (W.D. Pa. 2019). 
S.J.W. ex rel. Wilson v. Lee's Summit R-7 School Dist., 696 F.3d 771, 285 Ed. Law Rep. 752 (8th Cir. 2012); 
McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019). 

It was reasonably foreseeable that an internet image that a student created off school grounds with another 
student's image inside a coffin with writing regarding a funeral would cause a substantial disruption to the 
education setting. A.S. by and through Schaefer v. Lincoln County R-II School District, 429 F. Supp. 3d 
659, 376 Ed. Law Rep. 574 (E.D. Mo. 2019). 
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16 
I7 


18 


A student's rap recording, created off-campus and posted on the Internet and containing threatening language 
against two teachers/coaches, reasonably could have been forecast to cause a substantial disruption of school. 
Bell v. Itawamba County School Bd., 799 F.3d 379, 321 Ed. Law Rep. 654 (5th Cir. 2015). 

As to student's right to free speech in school and types of restricted speech by schools, generally, see §§ 
289, 292. 

Doninger v. Niehoff, 527 F.3d 41, 233 Ed. Law Rep. 30, 35 A.L.R.6th 703 (2d Cir. 2008). 

A.M. ex rel. McAllum v. Cash, 585 F.3d 214, 250 Ed. Law Rep. 56, 66 A.L.R.6th 775 (5th Cir. 2009); 
B.W.A. v. Farmington R-7 School Dist., 554 F.3d 734, 241 Ed. Law Rep. 41 (8th Cir. 2009); West v. Derby 
Unified School Dist. No. 260, 206 F.3d 1358, 143 Ed. Law Rep. 43 (10th Cir. 2000). 

The Tinker standard applies to wearing clothing depicting images of the Confederate flag, as by wearing 
such clothing the student engages in pure speech not sponsored by the school. Barr v. Lafon, 538 F.3d 554, 
236 Ed. Law Rep. 41 (6th Cir. 2008). 

As to dress codes, generally, see §§ 296 to 299. 

Bragg v. Swanson, 371 F. Supp. 2d 814, 199 Ed. Law Rep. 162 (S.D. W. Va. 2005). 
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Forms 


Am. Jur. Legal Forms 2d § 229:195 (Code of student conduct—Provision—Dress or appearance) 


Am. Jur. Pleading and Practice Forms, Schools § 139 (Complaint, petition, or declaration—To enjoin expulsion of student 


for failure to conform to grooming code—By next friend) 





Grooming regulations are a reasonable means of furthering a school board's undeniable interest in teaching hygiene, instilling 
discipline, asserting authority, and compelling uniformity. ! Thus, the dress codes in the context of public education are 


committed to the control of state and local authorities.7 Where no constitutional right is implicated, in enacting legislation 
authorizing school boards to adopt a school dress code policy, the legislature is only required to establish a rational basis for its 


action. Further, a school district's delegation of authority to a school to develop and enforce its own dress code does not violate 
the students' due process rights.” Under some authority, in the high school environment, there is a per se rule that grooming 


regulations are constitutionally valid. 
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Observation: 


Although clothes are certainly a way in which people express themselves, clothing as such is not normally constitutionally protected 


expression.° 
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Footnotes 

1 Domico v. Rapides Parish School Bd., 675 F.2d 100, 3 Ed. Law Rep. 815 (5th Cir. 1982). 
School dress codes are related to valid educational purposes. Harper v. Edgewood Bd. of Educ., 655 F. Supp. 
1353, 38 Ed. Law Rep. 541 (S.D. Ohio 1987). 

2 Blau v. Fort Thomas Public School Dist., 401 F.3d 381, 196 Ed. Law Rep. 118, 2005 FED App. 0058P (6th 
Cir. 2005); In re Gloria H., 410 Md. 562, 979 A.2d 710, 249 Ed. Law Rep. 247 (2009). 

3 Dempsey v. Alston, 405 N.J. Super. 499, 966 A.2d 1, 242 Ed. Law Rep. 256 (App. Div. 2009). 

4 Phillips v. Anderson County School Dist. Five, 987 F. Supp. 488, 124 Ed. Law Rep. 85 (D.S.C. 1997). 

5 Davenport by Davenport v. Randolph County Bd. of Educ., 730 F.2d 1395, 16 Ed. Law Rep. 1116 (11th 
Cir. 1984). 

6 Brandt v. Board of Educ. of City of Chicago, 480 F.3d 460, 217 Ed. Law Rep. 123 (7th Cir. 2007). 
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Where the dress code is not content-neutral, such as a ban on clothing displaying racially divisive symbols, it is subject to the 
Tinker standard! under which a school may regulate student speech consistent with the First Amendment where school officials 


can reasonably forecast a substantial disruption of or material interference with school activities.” 


However, when a high school's mandatory dress code for students is viewpoint- and content-neutral, the Tinker test does not 
apply on a student's free speech and expressive conduct challenge to the code.? Rather, a high school's content-neutral mandatory 


dress code is subject to intermediate scrutiny." A content-neutral dress code will survive intermediate level scrutiny where:> 


(1) it furthers an important or substantial government interest; 
(2) the governmental interest is unrelated to the suppression of free expression; and 


(3) the incidental restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance of that 
interest. 

With respect to determining whether a public school's content-neutral dress code violates the First Amendment right to free 

speech, important or substantial government interests include— 
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§ 297. Content-neutral versus noncontent-neutral dress..., 67B Am. Jur. 2d... 


— maintaining an orderly and safe learning environment.° 


— fostering both knowledge and democratic responsibility. ’ 


— increasing the focus on instruction.® 


— encouraging professional and responsible dress for all students. 


9 


— increasing student achievement. 19 


— enhancing a positive school climate!! or school spirit. 1a 


— reducing clothing distractions. 13 


— leveling socioeconomic barriers. 


14 


— reducing the staff and faculty time required to enforce the dress codes.15 
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Barr v. Lafon, 538 F.3d 554, 236 Ed. Law Rep. 41 (6th Cir. 2008) (noting that by wearing clothing depicting 
images of the Confederate flag, students engage in pure speech not sponsored by the school). 

As to the Tinker standard, see § 295. 

Jacobs v. Clark County School Dist., 526 F.3d 419, 232 Ed. Law Rep. 578 (9th Cir. 2008) (noting that an 
exception allowing the school logo by itself did not convert otherwise content-neutral policy into content- 
based one). 

Jacobs v. Clark County School Dist., 526 F.3d 419, 232 Ed. Law Rep. 578 (9th Cir. 2008). 

As to intermediate scrutiny, and its distinction from the rational basis and strict scrutiny tests, see Am. Jur. 
2d, Constitutional Law §§ 857 to 862. 

Jacobs v. Clark County School Dist., 526 F.3d 419, 232 Ed. Law Rep. 578 (9th Cir. 2008). 

Palmer ex rel. Palmer v. Waxahachie Independent School Dist., 579 F.3d 502, 248 Ed. Law Rep. 579 (5th 
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In particular cases, courts have held that— 


— a school can, for its own preservation, exclude persons who are unsanitary or obscenely or scantily clad.! 

— a school policy prohibiting the wearing of earrings by male students is constitutionally permissible when the intent of the 
policy is to forbid gang activities.” 

—a proscription against slacks for female students is invalid when it applies only to female students and makes no differentiation 


as to the kind of slacks.” 


— a school's uniform policy, which required female students to wear "skirts, skorts, or jumpers" and male students to wear 


shorts or pants, violated the Fourteenth Amendment's Equal Protection Clause.4 


—aschool's uniform policy, which required students to wear shirts with the school motto "tomorrow's leaders" on them, violates 
the students' First Amendment free speech rights, under the strict scrutiny standard, as the motto is not necessary to further the 
school's identified compelling interests of promoting student achievement, or preventing bullying arising out of differences 


in students' socioeconomic backgrounds that would be reflected in their nonuniform clothing.” 
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—a student's choice to wear his hair long in two braids was protected from a school district's dress code by his First Amendment 
right to freedom of speech, where it conveyed a particularized message of his Native American heritage and religion, which 


community members understood.® 


— a high school student's desire to express individuality by wearing nonotic pierced jewelry in violation of school board policy 


is not protected speech under the First Amendment.’ 


— a high school student's graduation attire was school-sponsored speech, and thus the school could place restrictions on the 
attire as long as the restrictions were reasonably related to legitimate pedagogical concerns, such as the policy of not allowing 
students to place anything in their graduation caps, while allowing sashes and stoles for academic achievement or participation 


: ie te 
in school-sponsored activities. 


— a high school could bar clothing bearing images of the Confederate flag, where the school reasonably forecast that clothing 


bearing images of the Confederate flag would disrupt schoolwork and school discipline.’ 
Under some authority, a school board may not enforce a school dress code provision that prohibits students from wearing T- 


shirts with a specific statement on them.!° However, it has also been held that a public school dress code does not violate the 


First Amendment on its face or as applied to T-shirts bearing logos or expressing religious and political sentiments. 1 


A school's discipline of students for wearing black armbands to signify their disagreement with the student apparel policy 
violates the students' First Amendment right to free speech, where the wearing of the black armbands causes no material 


disruption or substantial interference with schooling. 12 The expectation that a disruption might occur because a few students 


wear armbands, does not justify suspending a student's right to wear them.!? Rather, a determination, based on fact, that the 
expected disruption would probably result from the exercise of the constitutional right and that foregoing such exercise would 


tend to make the expected disruption substantially less probable or less severe, is needed. i 
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i} Bannister v. Paradis, 316 F. Supp. 185 (D.N.H. 1970). 

2 Olesen by Olesen v. Board of Educ. of School Dist. No. 228, 676 F. Supp. 820, 44 Ed. Law Rep. 205 (N.D. 
Ill. 1987) (regulation upheld notwithstanding fact that male student claimed not to be gang member and 
wore earring solely to express individuality). 

3 Scott v. Board of Ed., Union Free School Dist. No. 17, Hicksville, 61 Misc. 2d 333, 305 N.Y.S.2d 601 (Sup 
1969). 

4 Peltier v. Charter Day School, Inc., 384 F. Supp. 3d 579, 367 Ed. Law Rep. 941 (E.D. N.C. 2019). 
Frudden v. Pilling, 877 F.3d 821, 350 Ed. Law Rep. 24 (9th Cir. 2017). 

6 A.A. ex rel. Betenbaugh v. Needville Independent School Dist., 701 F. Supp. 2d 863, 258 Ed. Law Rep. 572 
(S.D. Tex. 2009), judgment aff'd, 611 F.3d 248, 258 Ed. Law Rep. 955 (Sth Cir. 2010). 

i Bar-Navon v. Brevard County School Bd., 290 Fed. Appx. 273, 238 Ed. Law Rep. 566 (11th Cir. 2008) 
(noting that a dress code that prohibits the wearing of nonotic pierced jewelry is content and viewpoint 
neutral). 

8 Griffith v. Caney Valley Public Schools, 157 F. Supp. 3d 1159, 332 Ed. Law Rep. 805 (N.D. Okla. 2016). 


Hardwick ex rel. Hardwick v. Heyward, 711 F.3d 426, 290 Ed. Law Rep. 484 (4th Cir. 2013); Barr v. Lafon, 
538 F.3d 554, 236 Ed. Law Rep. 41 (6th Cir. 2008); Dariano v. Morgan Hill Unified School Dist., 767 F.3d 
764, 309 Ed. Law Rep. 137 (9th Cir. 2014). 

A provision in the public school dress code, banning displays ofracially divisive symbols, and its application 
to the Confederate flag, had to be narrowly tailored to serve a substantial governmental interest, since 
the dress code's distinction between a display of racially divisive symbols and racially inclusive symbols 
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11 


12 


13 
14 


involved expressive conduct within the protection of the First Amendment. Defoe ex rel. Defoe v. Spiva, 
625 F.3d 324, 262 Ed. Law Rep. 53 (6th Cir. 2010). 

As to the substantial disruption test with respect to restrictions on student speech, see § 295. 

McIntire v. Bethel School, Independent School Dist. No. 3, 804 F. Supp. 1415, 78 Ed. Law Rep. 828 (W.D. 
Okla. 1992). 

Phoenix Elementary School Dist. No. 1 v. Green, 189 Ariz. 476, 943 P.2d 836, 120 Ed. Law Rep. 1170 (Ct. 
App. Div. 2 1997). 

Lowry ex rel. Crow v. Watson Chapel School Dist., 540 F.3d 752, 236 Ed. Law Rep. 158 (8th Cir. 2008). 
As to the substantial disruption test with respect to restrictions on student speech, see § 295. 

Butts v. Dallas Independent School Dist., 436 F.2d 728 (Sth Cir. 1971). 

Butts v. Dallas Independent School Dist., 436 F.2d 728 (Sth Cir. 1971). 
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Given a school's need to be able to impose disciplinary sanctions for a wide range of unanticipated conduct disruptive of the 
educational process, school disciplinary rules need not be as detailed as a criminal code to pass constitutional muster under the 


void for vagueness doctrine.! Thus, a school dress code which prohibits sagging clothing is not unconstitutionally vague even 


though the provision is not expressed in terms of inches or millimeters.” Also, a middle school dress code prohibiting student 
clothing that would cause disruption or be offensive, and a high school dress code banning shirts with obscene or derogatory 
sayings were not unconstitutionally vague on their face, in violation of due process, as the dress codes were specific enough 


to allow students to conform to their required standards.” 


However, a regulation reaching First Amendment free speech and free exercise rights requires a greater degree of specificity 


than regulations implicating other constitutional protections.* Thus, a provision of the dress code of a public high school that 
prohibits the wearing of any "gang-related apparel" is void for vagueness where it fails to provide adequate notice to students 


regarding the prohibited conduct and provides excessive discretion to law enforcement officials.> Similarly, a school district's 
regulation prohibiting gang symbols without providing any definition of "gang" is void for vagueness, as the term "gang," 


without more, is vague.° 
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1 S273. 

2 Bivens By and Through Green v. Albuquerque Public Schools, 899 F. Supp. 556, 104 Ed. Law Rep. 195 
(D.N.M. 1995). 

3 Hardwick ex rel. Hardwick v. Heyward, 711 F.3d 426, 290 Ed. Law Rep. 484 (4th Cir. 2013). 

4 Chalifoux v. New Caney Independent School Dist., 976 F. Supp. 659, 121 Ed. Law Rep. 751 (S.D. Tex. 
1997). 

S Chalifoux v. New Caney Independent School Dist., 976 F. Supp. 659, 121 Ed. Law Rep. 751 (S.D. Tex. 
1997) (holding the dress code is void for vagueness as applied to prohibit students from wearing rosaries 
as necklaces). 

6 Stephenson v. Davenport Community School Dist., 110 F.3d 1303, 117 Ed. Law Rep. 443 (8th Cir. 1997). 
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A state legislature may delegate to local administrative units the power to make rules necessary to the successful management, 
good order, and discipline of the schools in their charge. ! School officials have a responsibility to protect students and their 
teachers from behavior that threatens their safety and the integrity of the learning process.” The powers, authority, and duties of 


school boards, in turn, authorizes school boards to delegate disciplinary and placement decisions to other school administrators 


so long as school boards make the final determination. 





Observation: 
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In certain circumstances, the parental right to control the upbringing of a child must give way to a school's ability to control the 


school environment.’ School authorities, in order to maintain order and a proper educational atmosphere, may impose standards of 


conduct on students that differ from those approved by some parents.’ 





A school district's statutory duty to control and discipline students has been described as ministerial rather than discretionary.® 


Other authority states that a school board has plenary authority on matters of student discipline.” In any event, the authority 
vested in school boards and officials to maintain order and discipline in the school must be exercised within constitutional 


bounds.® School officials are clothed with considerable discretionary authority in determining whether or not a school discipline 
tule has been violated, and, in the event they conclude that a violation has occurred, they also have discretionary authority in 


determining the nature of the penalty to be imposed, providing it is not arbitrary or unreasonable.” Still, judicial intervention 
in the public school system requires restraint,!° and courts should not second guess the disciplinary decisions that school 


administrators make.!! A reviewing court generally defers to a school board's judgment on matters of student discipline. = 


Observation: 


That a school board opts for consistency of punishment rather than tailoring the punishment to the child does not implicate the Due 


Process Clause of the U.S. Constitution. "° 
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A teacher is responsible for discipline in the school and for the progress, conduct, and deportment of his or her students.' He 


or she, to a limited extent at least, stands in loco parentis (in the place of a parent) to the pupils under his or her charge.” 


At common law, one standing in loco parentis has the right to moderately chastise for correction a child under his or her control 
and authority. Thus, a teacher may exercise such powers of control, restraint, and correction as may be reasonably necessary to 


enable the teacher properly to perform his or her duties and to accomplish the purposes of education.* While students clearly are 
not stripped of their constitutional rights at the schoolhouse gate, the decisions made by school officials in imposing discipline 


are afforded considerable deference.” However, teachers are subject to the same standard of reasonableness that has long applied 


to parents in disciplining their children. 
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An educational institution's authority to discipline its students does not necessarily stop at the physical boundaries of the 
institution's premises. | Conduct outside of school hours and not on school property may subject a pupil to school discipline 
if it directly affects the good order and welfare of the school.” The authority of school officials also exists while students are 
between school and home,” so the misconduct of pupils on the way to or from school is properly within the scope of the power 


of school officers.* 
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3 Kinzer v. Directors of Independent School Dist. of Marion, 129 Iowa 441, 105 N.W. 686 (1906); Jones v. 
Cody, 132 Mich. 13, 92 N.W. 495 (1902); McLean Independent School Dist. v. Andrews, 333 S.W.2d 886 
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A school may provide that the grades of a student may be lowered as punishment for violation of the school's rules. ! Indeed, 
lowering of a high school student's grades by one letter grade for a period of one quarter of the year in three subjects in 


consequence of two days of truancy is not so harsh a punishment as to deprive the student of substantive due process.” Similarly, 
a school board has the authority to give a student an "F" in all of his or her classes for a semester for a single minor rule infraction 


without violating the student's substantive due-process rights under a state constitution despite any resulting gross unfairness.” 


A school also may properly deny credit for work performed by a student during a time when the student was expelled.* 
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1 Knight v. Board of Ed. of Tri-Point Community Unit School Dist. No. 6J, 38 Ill. App. 3d 603, 348 N.E.2d 
299 (4th Dist. 1976). 
2 Knight v. Board of Ed. of Tri-Point Community Unit School Dist. No. 6J, 38 Ill. App. 3d 603, 348 N.E.2d 
299 (4th Dist. 1976). 
3 In Interest of T.H., III, 681 So. 2d 110, 113 Ed. Law Rep. 1025 (Miss. 1996). 
§ 307. 
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"Corporal punishment," as used in a statute prohibiting its use in public schools, is reasonably understood to be the infliction 


of bodily pain as a penalty for disapproved behavior.! In order to constitute "corporal punishment," the act in question must 
be "corporal" in that it inflicts pain on the physical body of the victim, and it must be "punishment" such that the intent of the 


actor is punitive.” The key inquiry of whether force constitutes corporal punishment is not what form the use of force takes but 


whether the use of force is related to the student's misconduct at school and for the purpose of discipline.° 
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In the absence of a statute providing otherwise, it has been held that teachers have available the means of maintaining discipline 


in the schools, including the use of corporal punishment.* Even when a statute prohibits corporal punishment in public schools, 
in some jurisdictions, school teachers and administrators may use physical contact short of corporal punishment to the degree 


necessary to preserve order and control in the school environment.’ 


Corporal punishment is but one form of discipline that the common-law sanctions, provided that teachers impose reasonable, 
but not excessive, force in disciplining a child.® Thus, while teachers are clothed with a discretionary authority to use corporal 


punishment on their pupils,’ the punishment must be reasonable and confined within the bounds of moderation.® For example, 
a teacher may not use physical violence against a child merely because the child is unable or fails to perform at the desired 


level of ability,” and neither failing a test nor failing to complete one's homework is an "offense" warranting the administration 


of corporal punishment. w» 


No precise rule can be laid down as to what is excessive or unreasonable punishment. !! The reasonableness of a teacher's 


conduct in administering corporal punishment may be measured in part by such factors as: 12 


e the nature and severity of the misconduct of the child 

e the attitude and past behavior of the child 

e the severity of the punishment 

e the availability of less severe but equally effective means of discipline 
e the teacher's motive in discipline 


e the age and physical condition of the pupil 
Whether a particular punishment administered was reasonable under the facts and circumstances is a question of fact for the 


jury. 13 


Observation: 


Indeed, it has been held that absent a wanton or reckless belief that force is necessary, a teacher is privileged to use whatever force 


is necessary so long as that force is not designed to cause or known to create a substantial risk of causing death, serious physical 
4 


injury, disfigurement, extreme pain, or extreme mental distress. ! 
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While corporal punishment by school officials implicates a constitutionally protected liberty interest under the 14th Amendment, 


it is not per se unconstitutional.' An act of corporal punishment does not deny a student substantive due process of law when 
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the punishment administered is not excessive, follows multiple warnings that the student's misconduct will not be tolerated, 


and is not inflicted maliciously and sadistically for the purpose of causing harm.” However, some authority holds that the 
constitutional due-process right is not implicated in the case of corporal punishment, even unreasonably excessive corporal 
punishment, intended as a disciplinary measure if the forum state affords adequate postpunishment civil or criminal remedies 


for the student to vindicate legal transgressions.” 


On the other hand, corporal punishment complaints may rise to the level ofa violation of substantive due process.“ When a high 
school principal slapped, punched, and choked three students after he overheard them using derogatory remarks he believed 


were directed against him, he used excessive force in violation of the students' due-process rights." To determine whether 
force in the administration of corporal punishment to a student was obviously excessive, and thus a violation of substantive 
due process, the court must consider the totality of the circumstances, particularly (1) the need for the application of corporal 
punishment, (2) the relationship between the need and amount of punishment administered, and (3) the extent of the injury 


inflicted. Further, inflicting pain on a student through unreasonably excessive exercise violates that student's constitutional 


right under the Due Process Clause to bodily integrity by posing a risk of significant injury.’ Where a student asserts violations 
of his or her personal bodily integrity by educators, the court analyzing the substantive due process claim typically examines 
whether the force applied caused injury so severe, was so disproportionate to the need presented, and was so inspired by malice 
or sadism rather than a merely careless or unwise excess of zeal that it amounted to a brutal and inhumane abuse of official 


power literally shocking to the conscience. Constitutional liability for violations of Fourteenth Amendment substantive due 
process is reserved for those rare situations in which the use of force of school officials is not merely disproportionate, but so 


disproportionate as to be literally shocking to the conscience.” 


The Eighth Amendment's prohibition against cruel and unusual punishment!? does not apply to the discipline of school 


children. |! Thus, the paddling of students in public schools as a means of maintaining school discipline does not constitute 
cruel and unusual punishment in violation of the Eighth Amendment because the Eighth Amendment is directed toward the 


punishment of criminal offenders. le 
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A school regulation that does not provide for notice and hearing before corporal punishment is administered does not violate 
the constitutional right of procedural due process of law guaranteed by the 14th Amendment of the Federal Constitution. 1 
Also, failing to follow proper procedures before administering corporal punishment on a student is insufficient to support 
claim for violation of the student's Fourteenth Amendment procedural due process rights.” However, school authorities, before 
administering manual corporal punishment, must give the student an opportunity to explain his or her version of the disruptive 
event as such an explanation may convince a fair-minded person that corporal punishment is not warranted.” Further, in the 
absence of some extraordinary factor, the administration of corporal punishment must be done in the presence of another adult. 


A teacher exceeded the scope of her authority in administering corporal punishment to a student when she did not administer 
the corporal punishment in the presence of another employee, as required by county board of education's policy regarding such 


punishment.’ 
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A student's right to attend the public schools is necessarily conditioned on his or her compliance with the reasonable rules, 
regulations, and requirements of the school authorities.! Breaches of the required compliance with the rules and requirements 


may be punished by suspension or expulsion.” Thus, a student may temporarily have his or her educational services suspended 
if his or her conduct threatens the safety and welfare of other students and school employees, thereby interfering with the school 


district's obligation to provide an equal opportunity for a quality education to all the students of the district. A school district 
has the power to suspend or expel students in order to maintain discipline in schools.4 Important nonpunitive purposes are 


served by the administrative expulsion of a student from public school, including the control and safety of students.” 
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The right to free public education may be limited by statute.! Since the right to attend a public school is state-created and is 


not a fundamental right for the purposes of the Due Process Clause, it may be abridged.” However, it has also been held that 
the suspension and expulsion of a student from a public school deprives him or her of a constitutionally protected liberty and 


property interest.° Thus, a student who is suspended or expelled must first be given due process.“ 





Observation: 


A school board's denial of credit earned by a student through home study during a suspension is not a denial of due process.” 
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po 


A statute governing the grounds for suspension or expulsion of pupils, which provides that a student may be suspended for 


"conduct which substantially disrupts, impedes, or interferes with the operation of any public school," is not unconstitutionally 


vague.° 
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Ordinarily, school authorities have the right to define the offenses for which the punishment of exclusion from school may be 


imposed! and to determine whether the offense has been committed.” Indeed, the authority to control the educational setting is 
so broad that restrictions for the purpose of maintaining discipline and promoting an environment conducive to education may 


be permitted in a public school which would not be permitted in another context.” However, this authority must be reasonably 
exercised,* for although the discretion to suspend or expel students that is vested in school authorities is very broad,” it 
cannot be exercised arbitrarily.° Moreover, to insure fundamentally fair procedures consistent with due process, school officials 


responsible for deciding whether to exclude a student from school must be impartial.’ 


Caution: 


Judicial review and revision of a student's school suspension on substantive due-process grounds is only available in the rare case 


in which there is no rational relationship between the punishment and the offense.® 





In some jurisdictions, the school board's authority to suspend or expel pupils for violations of lawful school regulations is vested 
by statute.” In other jurisdictions, the power to suspend or expel is implied in the power of the boards to promulgate school 
regulations. 10 When a statute places the authority to suspend pupils from school in certain school officials, only those officials 


have the power to exercise such authority. |! 


Caution: 


In one jurisdiction, a statute providing for the expulsion of any student found guilty of conduct inimical to the best interest of the 
12 


school is invalid as an illegal delegation of legislative power. 





A principal may suspend or expel a pupil for any breach of reasonable discipline while at school. !° However, a teacher's action 
in depriving a pupil of the privileges of the school is generally subject to review by the trustees, board of education, or other 


governing body of the school district.!4 
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James By and Through James v. Unified School Dist. No. 512, Johnson County, Kan., 899 F. Supp. 530, 
104 Ed. Law Rep. 188 (D. Kan. 1995). 

As to substantive due-process claims, generally, see Am. Jur. 2d, Constitutional Law §§ 964 to 974. 

M.N. v. Morgan Hill Unified School Dist., 20 Cal. App. 5th 607, 229 Cal. Rptr. 3d 186, 352 Ed. Law Rep. 
248 (6th Dist. 2018); Board of Ed. of Harrodsburg v. Bentley, 383 S.W.2d 677, 11 A.L.R.3d 990 (Ky. 1964); 
Christy v. McCalla, 79 So. 3d 293, 276 Ed. Law Rep. 1096 (La. 2011); Goodwin v. Lee Public Schools, 
475 Mass. 280, 56 N.E.3d 777 (2016). 

Burkitt v. School Dist. No. 1, Multnomah County, 195 Or. 471, 246 P.2d 566 (1952). 

Burnkrant v. Saggau, 12 Ariz. App. 310, 470 P.2d 115 (Div. 1 1970). 
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Vermillion v. State, 78 Neb. 107, 110 N.W. 736 (1907); State v. District Board of School Dist. No. 1, 135 
Wis. 619, 116 N.W. 232 (1908); L.M. v. State, 256 So. 3d 226, 360 Ed. Law Rep. 1158 (Fla. 3d DCA 2018), 
review denied, 2019 WL 6327411 (Fla. 2019); Goodwin v. Lee Public Schools, 475 Mass. 280, 56 N.E.3d 
777 (2016); Phillips v. Anderson County School Dist. Five, 987 F. Supp. 488, 124 Ed. Law Rep. 85 (D.S.C. 
1997). 

Richie v. Board of Educ. of Lead Hill School Dist., 326 Ark. 587, 933 S.W.2d 375, 114 Ed. Law Rep. 688 
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As to the enforcement of rules by administrative agencies, generally, see Am. Jur. 2d, Administrative Law 
§ 240. 
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Subject only to the limitation that their actions must be reasonable and undertaken in the enforcement of the reasonable rules 
and regulations of the school,! school authorities may suspend or expel pupils for any insubordination or misconduct that is 
subversive of the discipline of the school.” Thus, it has been held that a three-day suspension of a high school student for 


insubordination involving the student's unauthorized performance at a homecoming event was supported by a rational basis.” 
Likewise, a student's gross disrespect and contempt for the officials of an educational institution may be justification not only 


for a suspension but also for expulsion.’ 





Observation: 


In measuring the reasonableness of student suspensions, the courts must give credence to the role and purpose of the schools and 


to the means available to school administrators to deal with their problems.” 
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Footnotes 

1 Board of Education of City of Covington v. Booth, 110 Ky. 807, 23 Ky. L. Rptr. 288, 62 S.W. 872 (1901); 
Swindle v. Rogers Board of Education, 2013 Ark. App. 416, 538 S.W.3d 211, 352 Ed. Law Rep. 906 (2013). 
It is within the discretion of a school board to expel a student who is guilty of gross disobedience or 
misconduct, but such discretion does have limits. Washington v. Smith, 248 Ill. App. 3d 534, 187 Ill. Dec. 
970, 618 N.E.2d 561, 84 Ed. Law Rep. 1113 (1st Dist. 1993). 

2 Hill v. Blount County Board of Education, 203 F. Supp. 3d 871, 340 Ed. Law Rep. 403 (E.D. Tenn. 2016); 
State v. Conk, 180 N.J. Super. 140, 434 A.2d 602 (App. Div. 1981); Underwood v. Board of Educ. of City 
School Dist. of City of Kingston, 117 A.D.2d 897, 498 N.Y.S.2d 907, 30 Ed. Law Rep. 832 (3d Dep't 1986). 


3 Smith on Behalf of Smith v. Severn, 129 F.3d 419, 122 Ed. Law Rep. 106, 39 Fed. R. Serv. 3d 1026 (7th 
Cir. 1997). 

4 Schwartz v. Schuker, 298 F. Supp. 238 (E.D. N.Y. 1969). 

5 Baker v. Downey City Bd. of Educ., 307 F. Supp. 517 (C.D. Cal. 1969). 


As to deference to a school board's judgment on matters of student discipline, see § 300. 
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A.L.R. Library 


Validity, Construction, and Operation of School "Zero Tolerance" Policies Towards Drugs, Alcohol, or Violence, 117 
A.L.R.5th 459 


Forms 


Am. Jur. Pleading and Practice Forms, Schools § 121 (Complaint, petition, or declaration—To enjoin school authorities from 


preventing readmission of student indefinitely expelled for alleged intoxication—By next friend) 





A school board may, by regulation, provide for the suspension of a student who, while at school or on a school-sponsored trip, 
has consumed or possessed alcohol or used, sold, been under the influence of, or been in possession of controlled substances 


WESTLAW 


§ 311. Sale or use of controlled substance or alcohol at..., 67B Am. Jur. 2d... 


defined as such by state law.! A school district also has the authority to suspend a student for reaching an agreement at school 


to sell marijuana to another student at a location off of school grounds.” 


Observation: 


A tule providing a school district with the authority to expel a student for improper use of over-the-counter medication is not 


impermissibly vague as applied to a student expelled for bringing caffeine pills to school and distributing them to other students. 
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1 Sabol v. Walter Payton College Preparatory High School, 804 F. Supp. 2d 747, 275 Ed. Law Rep. 219, 90 
A.L.R.6th 711 (N.D. Ill. 2011); Adams v. School Bd. of Brevard County, 470 So. 2d 760, 25 Ed. Law Rep. 
975 (Fla. 5th DCA 1985); Christy v. McCalla, 79 So. 3d 293, 276 Ed. Law Rep. 1096 (La. 2011); Birdsey 
v. Grand Blanc Community Schools, 130 Mich. App. 718, 344 N.W.2d 342, 16 Ed. Law Rep. 297 (1983); 
Keeton by and Through Gray v. Ocean Springs School Board, 281 So. 3d 889, 371 Ed. Law Rep. 1238 
(Miss. Ct. App. 2019). 
As to disciplinary action taken with respect to use of such substances off campus, see § 313. 

2 Giles on Behalf of Giles v. Brookville Area School Dist., 669 A.2d 1079, 106 Ed. Law Rep. 712 (Pa. Commw. 
Ct. 1995) (also holding that a one-year expulsion was a proper sanction for such conduct). 

3 Wagner ex rel. Wagner-Garay v. Fort Wayne Community Sch ools, 255 F. Supp. 2d 915, 176 Ed. Law Rep. 
673 (N.D. Ind. 2003). 
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A school may categorically prohibit vulgar, lewd, indecent, or plainly offensive student speech. ! Thus, a high school student's 
First Amendment rights are not violated by a suspension for uttering an obscenity particularly when the words are clearly 


disruptive and are "fighting words."? Further, a school district acts entirely within its permissible authority in suspending a 


student in response to his or her offensively lewd and indecent speech.’ However, a student may not be expelled from school 
for having possession of a publication that contains certain four-letter words when the same four-letter words appear both in a 


book that is assigned as required reading and in a magazine found in the school library.“ 


The ability of a school to punish lewd or profane speech disappears once a student exits school grounds.” A school district could 


not punish a student for use of profane language outside the school, during nonschool hours.° 
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Footnotes 
i § 293. 
= Heller v. Hodgin, 928 F. Supp. 789, 110 Ed. Law Rep. 694 (S.D. Ind. 1996). 


As to "fighting words," generally, see Am. Jur. 2d, Constitutional Law § 522. 
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Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 106 S. Ct. 3159, 92 L. Ed. 2d 549, 32 Ed. Law Rep. 
1243 (1986); Ziegler v. Martin County School District, 831 F.3d 1309, 335 Ed. Law Rep. 1 (11th Cir. 2016). 
The school board did not abuse its discretion or act arbitrarily in suspending a five-year-old student 
who repeatedly used the "F-word" at school, where the school used a scale from less-to-more severe 
consequences, and the policy had suspension as the minimum punishment for using profane language, for 
repeated violations of school rules, and for insubordination. Swindle v. Rogers Board of Education, 2013 
Ark. App. 416, 538 S.W.3d 211, 352 Ed. Law Rep. 906 (2013). 

Vought v. Van Buren Public Schools, 306 F. Supp. 1388 (E.D. Mich. 1969). 

B.L. by Levy v. Mahanoy Area School District, 289 F. Supp. 3d 607, 353 Ed. Law Rep. 167 (M.D. Pa. 
2017); T.V. ex rel. B.V. v. Smith-Green Community School Corp., 807 F. Supp. 2d 767, 275 Ed. Law Rep. 
826 (N.D. Ind. 2011). 

As to student's right to free speech and types of restricted speech by schools, see §§ 289, 292. 

J.S. ex rel. Snyder v. Blue Mountain School Dist., 650 F.3d 915, 271 Ed. Law Rep. 656, 91 A.L.R.6th 687 
(3d Cir. 2011). 

As to conduct outside of school, see § 313. 
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A.L.R. Library 


Right to discipline pupil for conduct away from school grounds or not immediately connected with school activities, 53 
A.L.R.3d 1124 





The power of school authorities to suspend or expel pupils is not limited to acts done by pupils in school but may be exercised, 


in proper cases, as to offenses committed outside of school hours and not in the presence of a teacher.! For example, a high 
school student may properly be suspended and placed on probation for using his or her automobile to harass a school bus on a 


public highway.” Further, a regulation prohibiting students from attending parties at which alcohol is served is valid since such 


a regulation is rationally related to the school board's interest in deterring alcohol consumption. However, the expulsion of a 
student for possession of marijuana in a car parked adjacent to the school campus is void and unenforceable when the expulsion 
is not made pursuant to any rule or regulation promulgated by the school board and when the students were not fairly apprised 


that they could be expelled for the possession of marijuana off the school campus.“ 
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In some jurisdictions, a statute prohibits the suspension of a student for conduct unrelated to school-sponsored activities.” A hi gh 
school student did not violate school board policy prohibiting misuse of a product containing an intoxicating or mood-altering 
substance on school grounds or at a school-sponsored event, thus precluding expulsion, where the student only consumed 
alcohol at home before arriving at the homecoming dance but did not consume alcohol on school grounds or at the school 
dance.° However, high school athletic events that are held at other schools are "school-sponsored activities" for the purposes 


of a statute establishing the grounds for the suspension or expulsion of students. ’ 


Schools may punish student expressive conduct that occurs outside of school, as if it occurred inside the "schoolhouse gate," 


under certain very limited circumstances.® A student may be disciplined for off-campus speech that is reasonably understood 
as urging or favoring violent conduct where there is a reasonably foreseeable risk that the speech would come to the attention 
of school officials, and there is a reasonably foreseeable risk that it would materially and substantially disrupt the work and 


discipline of the school.” However, a student's free speech rights outside the school context are coextensive with the rights of an 


adult,!° so a school district could not punish a student for use of profane language outside the school, during nonschool hours. HM 
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Footnotes 

I Kowalski v. Berkeley County Schools, 652 F.3d 565, 271 Ed. Law Rep. 707 (4th Cir. 2011); Pollnow v. 
Glennon, 594 F. Supp. 220, 20 Ed. Law Rep. 880 (S.D. N.Y. 1984), judgment aff'd, 757 F.2d 496, 23 Ed. 
Law Rep. 1219 (2d Cir. 1985); Douglas v. Campbell, 89 Ark. 254, 116 S.W. 211 (1909); State v. District 
Board of School Dist. No. 1, 135 Wis. 619, 116 N.W. 232 (1908). 
As to discipline outside of school hours and premises, generally, see § 302. 

2 Clements v. Board of Trustees of Sheridan County School Dist. No. 2, In Sheridan County, 585 P.2d 197 
(Wyo. 1978). 

3 Bush By and Through Bush v. Dassel-Cokato Bd. of Educ., 745 F. Supp. 562, 63 Ed. Law Rep. 145 (D. 
Minn. 1990). 

4 Galveston Independent School Dist. v. Boothe, 590 S.W.2d 553 (Tex. Civ. App. Houston 1st Dist. 1979). 
As to expulsion or suspension for a sale agreed to on school grounds, see § 311. 

5 Donovan v. Ritchie, 68 F.3d 14, 104 Ed. Law Rep. 80 (1st Cir. 1995). 
J.A. v. School Board of Brevard County, 263 So. 3d 832, 363 Ed. Law Rep. 902 (Fla. Sth DCA 2019). 

f Pirschel v. Sorrell, 2 F. Supp. 2d 930, 127 Ed. Law Rep. 124 (E.D. Ky. 1998); Keeton by and Through Gray 


v. Ocean Springs School Board, 281 So. 3d 889, 371 Ed. Law Rep. 1238 (Miss. Ct. App. 2019) (alcohol 
on party bus to prom). 

8 Layshock ex rel. Layshock v. Hermitage School Dist., 650 F.3d 205, 271 Ed. Law Rep. 638 (3d Cir. 2011); 
McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019); Mardis v. 
Hannibal Public School Dist., 684 F. Supp. 2d 1114, 255 Ed. Law Rep. 699 (E.D. Mo. 2010), judgment aff'd, 
647 F.3d 754, 270 Ed. Law Rep. 465 (8th Cir. 2011). 
As to student's right to free speech and types of restricted speech by schools, see §§ 289, 292. 

9 McNeil v. Sherwood School District 88J, 918 F.3d 700, 363 Ed. Law Rep. 559 (9th Cir. 2019); Mardis v. 
Hannibal Public School Dist., 684 F. Supp. 2d 1114, 255 Ed. Law Rep. 699 (E.D. Mo. 2010), judgment aff'd, 
647 F.3d 754, 270 Ed. Law Rep. 465 (8th Cir. 2011); Bradford v. Norwich City School Dist., 54 F. Supp. 3d 
177, 315 Ed. Law Rep. 819 (N.D. N.Y. 2014); N.Z. v. Madison Board of Education, 2017-Ohio-6992, 94 
N.E.3d 1198, 353 Ed. Law Rep. 967 (Ohio Ct. App. 5th Dist. Richland County 2017). 


10 J.S. ex rel. Snyder v. Blue Mountain School Dist., 650 F.3d 915, 271 Ed. Law Rep. 656, 91 A.L.R.6th 687 
(3d Cir. 2011). 
11 J.S. ex rel. Snyder v. Blue Mountain School Dist., 650 F.3d 915, 271 Ed. Law Rep. 656, 91 A.L.R.6th 687 


(3d Cir. 2011). 
As to punishment for use of vulgar or profane language, see § 312. 
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A student may properly be suspended or expelled for fighting, | for assaulting a classmate,” or for possessing a dangerous 


weapon at school or at a school-sponsored event,’ so long as the student's constitutional and statutory rights are not abridged.“ 
A statute that provides for the expulsion from school for up to 12 months of students who bring weapons to school is facially 


constitutional under a state constitutional guarantee of a "thorough and efficient school system." Similarly, the expulsion of a 
student from a public school for the knowing possession of a knife on school property is rationally related to the school board's 
interest in protecting the other students and the staff from violence and therefore does not violate the student's state or federal 


constitutional ri ghts.° 


Students have been found properly expelled or suspended for— 
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— using a stun gun during an altercation with another student during school hours even though the altercation took place on 


a campus other than that which the expelled student attended.’ 


— knowingly possessing a knife or butane lighter on school property.® 


— carrying a pocketknife on a school field trip.” 


— calling a victim away from a bus stop and over to a house where he was shot in the back with a BB gun. 1p 


However, expulsion of a student pursuant to a "zero-tolerance" policy providing for the immediate suspension or expulsion of 


students who possessed weapons may violate the student's due-process rights where there was no independent consideration by 


the school board of the relevant facts and circumstances surrounding the student's case. |! Further, a school district's decision 


to suspend a fifth-grade student for a period of five days for possessing a weapon lacked a rational basis where a strict reading 


of the district's code of conduct did not prohibit the possession of the item in question on school grounds, and the item was 


never used in any way by the student. i 
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Cathe A. v. Doddridge County Bd. of Educ., 200 W. Va. 521, 490 S.E.2d 340, 120 Ed. Law Rep. 1212 (1997). 
Kolesnick By and Through Shaw v. Omaha Public School Dist., 251 Neb. 575, 558 N.W.2d 807, 115 Ed. 
Law Rep. 1054 (1997). 

Fremont Union High Sch. Dist. v. Santa Clara County Bd. of Education, 235 Cal. App. 3d 1182, 286 Cal. 
Rptr. 915, 70 Ed. Law Rep. 570 (6th Dist. 1991). 

Dennis v. Board of Educ. of Talbot County, 21 F. Supp. 3d 497, 311 Ed. Law Rep. 58 (D. Md. 2014); Scott 
B. v. Board of Trustees of Orange County High School of the Arts, 217 Cal. App. 4th 117, 158 Cal. Rptr. 
3d 173, 293 Ed. Law Rep. 977 (4th Dist. 2013); Kolesnick By and Through Shaw v. Omaha Public School 
Dist., 251 Neb. 575, 558 N.W.2d 807, 115 Ed. Law Rep. 1054 (1997). 

Wood By and Through Wood v. Henry County Public Schools, 255 Va. 85, 495 S.E.2d 255, 123 Ed. Law 
Rep. 373 (1998). 

S.K. v. Anoka-Hennepin Independent School Dist. No. 11, 399 F. Supp. 2d 963, 205 Ed. Law Rep. 180 (D. 
Minn. 2005). 

Colvin ex rel. Colvin v. Lowndes County, Mississippi School Dist., 114 F. Supp. 2d 504, 147 Ed. Law Rep. 
601 (N.D. Miss. 1999); Henry County Board of Education v. S.G., 301 Ga. 794, 804 S.E.2d 427, 347 Ed. 
Law Rep. 1232 (2017) (self-defense). 

A student who had a three-inch pocket knife in her purse did not willfully violate the school district's weapons 
policy, and therefore the district was not permitted to expel the student under the statute; although the student 
admitted the knife was hers, she asserted that she had placed the knife in her purse the previous weekend 
after cutting hay bales at a farm and had forgotten it was in her purse before she came to school. In re A.D., 
883 N.W.2d 251, 333 Ed. Law Rep. 410 (Minn. 2016). 

Claudia E. v. Ryan, 61 A.D.3d 865, 877 N.Y.S.2d 414 (2d Dep't 2009). 
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A student may properly be suspended— 


— for violating the school's racial harassment and intimidation policy.! 


— for wearing a jacket with the Confederate battle flag on it when racial incidents have recently occurred in the school, and 


the jacket could cause a disruption.” 


— for wearing sagging pants in violation of the school dress code.? 


— upon being charged with sexually assaulting a six-year-old child pursuant to a statute authorizing the suspension of students 


who have been charged with felonies.“ 
However, students may not be suspended solely because they silently refuse to rise and stand for the playing or singing of the 
national anthem when the conduct of the students is not disorderly and does not materially disrupt the conduct and discipline 


of the school.° Similarly, a state may not mandate that all public school students salute the flag of the United States under 


penalty of expulsion.° 
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Footnotes 
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West v. Derby Unified School Dist. No. 260, 23 F. Supp. 2d 1223, 130 Ed. Law Rep. 1186 (D. Kan. 1998), 
aff'd, 206 F.3d 1358, 143 Ed. Law Rep. 43 (10th Cir. 2000). 

Phillips v. Anderson County School Dist. Five, 987 F. Supp. 488, 124 Ed. Law Rep. 85 (D.S.C. 1997). 

As to dress code and other policies prohibiting display of the Confederate flag, see §§ 295, 298. 

Bivens By and Through Green v. Albuquerque Public Schools, 899 F. Supp. 556, 104 Ed. Law Rep. 195 
(D.N.M. 1995). 

As to school dress codes, generally, see §§ 296 to 299. 

Doe v. Superintendent of Schools of Stoughton, 437 Mass. 1, 767 N.E.2d 1054, 164 Ed. Law Rep. 872 
(2002) (student suspended was in high school). 

Sheldon v. Fannin, 221 F. Supp. 766 (D. Ariz. 1963). 

As to rules requiring patriotic exercises, see § 277. 

As to students' First Amendment rights of free speech and expression, generally, see §§ 289 to 295. 

West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628, 147 
A.L.R. 674 (1943). 
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Forms 


Am. Jur. Legal Forms 2d § 229:187 (Notice of suspension) 

Am. Jur. Legal Forms 2d § 229:188 (Notice of charge for expulsion) 

Am. Jur. Legal Forms 2d § 229:189 (Notice of expulsion) 

Am. Jur. Pleading and Practice Forms, Schools § 111 (Notice—By school district—Intention to hold executive session to 


consider expulsion, suspension, or other disciplinary action against pupil) 





A student does not have a fundamental right to a public education so as to trigger a strict scrutiny analysis whenever school 


officials determine, in the interest of safety, that his or her misconduct warrants expulsion. | However, a student has a property 
interest in not being deprived, by expulsion, of his or her continued participation at a public high school, and he or she cannot be 


expelled without due process.” Indeed, a school system has a duty under the Due Process Clause of the Federal Constitution to 
not arbitrarily suspend or expel a child.* However, a mere lack of written procedures or a policy governing an expulsion hearing 


before the disciplinary hearing panel of a school board does not violate a student's due-process rights.* Also, given a public 


WESTLAW 


§ 316. Due process and procedural rights of students..., 67B Am. Jur. 2d... 


school's need to be able to impose disciplinary sanctions for a wide range of unanticipated conduct disruptive of the educational 


process, the school disciplinary rules need not be as detailed as a criminal code, in order to comply with due process.> 


A student facing expulsion or suspension has a due-process right to receive adequate notice and be given an opportunity to be 
heard.° Some authority holds further that a student be given an explanation of the evidence supporting the charge’ if he or she 
denies it. In some states, due process entitles students facing discipline for infractions of school rules that could result in a 


suspension greater than a certain number of days to a hearing at a meaningful time and in a meaningful manner.” 


A high school student may show irreparable harm for the purposes of obtaining injunctive relief based upon an allegedly 
improper expulsion without due process as the student's loss of right to a free public education is not accurately measurable 


or adequately compensable by money damages. ii 


State statutes may also provide a student with the right to notice and a hearing before a suspension or expulsion. i 


Caution: 


It has been held that a statute which does not require notice for short-term suspensions is not unconstitutional because a short-term 
12 


suspension is much less serious than an expulsion. 
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Footnotes 

1 Doe v. Superintendent of Schools of Worcester, 421 Mass. 117, 653 N.E.2d 1088, 102 Ed. Law Rep. 781 
(1995). 
As to the strict scrutiny test, generally, see Am. Jur. 2d, Constitutional Law § 403. 

2 Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729, 42 L. Ed. 2d 725 (1975); Buchanan v. City of Bolivar, Tenn., 
99 F.3d 1352, 114 Ed. Law Rep. 25, 1996 FED App. 0352P (6th Cir. 1996); Packer v. Board of Educ. of 
Town of Thomaston, 246 Conn. 89, 717 A.2d 117, 129 Ed. Law Rep. 400 (1998); S.J. v. Thomas, 233 So. 
3d 490, 351 Ed. Law Rep. 1190 (Fla. lst DCA 2017). 
Public school attendance is compulsory, and there is therefore a constitutionally protected property interest 
in attending a public high school. Doe v. Cortright, 45 Conn. L. Rptr. 339, 2008 WL 1823089 (Conn. Super. 
Ct. 2008). 

3 Christy v. McCalla, 79 So. 3d 293, 276 Ed. Law Rep. 1096 (La. 2011). 

4 L.Q.A. By and Through Arrington v. Eberhart, 920 F. Supp. 1208, 108 Ed. Law Rep. 680 (M.D. Ala. 1996), 
affd, 111 F.3d 897 (11th Cir. 1997). 
Dennis v. Board of Educ. of Talbot County, 21 F. Supp. 3d 497, 311 Ed. Law Rep. 58 (D. Md. 2014). 
Buchanan v. City of Bolivar, Tenn., 99 F.3d 1352, 114 Ed. Law Rep. 25, 1996 FED App. 0352P (6th Cir. 
1996); Coronado v. Valleyview Public School Dist. 365-U, 537 F.3d 791, 235 Ed. Law Rep. 780 (7th Cir. 
2008); Workman v. District 13 Tanque Verde Unified School Dist., 304 Fed. Appx. 595, 242 Ed. Law Rep. 
57 (9th Cir. 2008); Doe v. Mercer Island School Dist. No. 400, 288 Fed. Appx. 426, 238 Ed. Law Rep. 66 
(9th Cir. 2008); Sabol v. Walter Payton College Preparatory High School, 804 F. Supp. 2d 747, 275 Ed. Law 
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Rep. 219, 90 A.L.R.6th 711 (N.D. Ill. 2011); Eck v. Oley Valley School District, 431 F. Supp. 3d 607, 376 
Ed. Law Rep. 1103 (E.D. Pa. 2019); Hill v. Blount County Board of Education, 203 F. Supp. 3d 871, 340 
Ed. Law Rep. 403 (E.D. Tenn. 2016); Colquitt v. Rich Tp. High School Dist. No. 227, 298 Ill. App. 3d 856, 
232 Ill. Dec. 924, 699 N.E.2d 1109, 129 Ed. Law Rep. 733 (1st Dist. 1998). 

A high school student expelled for allegedly making a bomb threat was likely to prevail on a due-process 
deprivation claim where the school board failed to adequately notify the student's parents that permanent 
expulsion was being contemplated and deprived them of the opportunity to effectively challenge evidence. 
Johnson v. Collins, 233 F. Supp. 2d 241, 172 Ed. Law Rep. 674, 2002 DNH 211 (D.N.H. 2002). 

As general rule, notice and a hearing should precede the removal of a student from school. Smith on Behalf 
of Smith v. Severn, 129 F.3d 419, 122 Ed. Law Rep. 106, 39 Fed. R. Serv. 3d 1026 (7th Cir. 1997). 
Williams ex rel. Allen v. Cambridge Bd. of Educ., 370 F.3d 630, 188 Ed. Law Rep. 131, 2004 FED App. 
0169P (6th Cir. 2004); Buckosh v. Westlake City Schools, 2009-Ohio-1093, 2009 WL 625524 (Ohio Ct. 
App. 8th Dist. Cuyahoga County 2009). 

Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729, 42 L. Ed. 2d 725 (1975); Jahn v. Farnsworth, 33 F. Supp. 3d 
866, 312 Ed. Law Rep. 658 (E.D. Mich. 2014), aff'd, 617 Fed. Appx. 453, 323 Ed. Law Rep. 97 (6th Cir. 
2015); Morales v. New York, 22 F. Supp. 3d 256 (S.D. N.Y. 2014). 

Heyne v. Metropolitan Nashville Bd. of Public Educ., 380 S.W.3d 715, 286 Ed. Law Rep. 730 (Tenn. 2012). 
As to nature of hearing, see § 318. 

Johnson v. Collins, 233 F. Supp. 2d 241, 172 Ed. Law Rep. 674, 2002 DNH 211 (D.N.H. 2002). 

F.N. By and Through D.N. v. Board of Educ. of Sachem Cent. School Dist. at Holbrook, 894 F. Supp. 605, 11 
A.D.D. 130, 103 Ed. Law Rep. 95 (E.D. N.Y. 1995) (applying New York law); W.A.N. v. School Bd. of Polk 
County, 504 So. 2d 529, 39 Ed. Law Rep. 414 (Fla. 2d DCA 1987); Buckosh v. Westlake City Schools, 2009- 
Ohio-1093, 2009 WL 625524 (Ohio Ct. App. 8th Dist. Cuyahoga County 2009); Doe v. Worcester Public 
Schools, 484 Mass. 598, 143 N.E.3d 415, 376 Ed. Law Rep. 751 (2020); Scott B. v. Board of Trustees of 
Orange County High School of the Arts, 217 Cal. App. 4th 117, 158 Cal. Rptr. 3d 173, 293 Ed. Law Rep. 977 
(4th Dist. 2013) (statute requiring a hearing before a student's expulsion does not apply to charter schools). 
Doe v. Cortright, 45 Conn. L. Rptr. 339, 2008 WL 1823089 (Conn. Super. Ct. 2008). 
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Ata very minimum, due process requires that a student facing school disciplinary proceedings be told what he or she is accused 
of doing and what the basis of the accusation is.! A notice to a student of the charges to be brought against him or her in a 


disciplinary proceeding should provide the student with enough information to prepare an effective defense.” Thus, a notice 
that merely repeats the relevant statutory language or sets forth conclusory assertions that the student violated school rules 
or disrupted school activities is not the "reasonable notice" to which the student is constitutionally entitled as a matter of due 


process.” 


However, a school district superintendent's identical letters to the student and to his or her parents constitute proper notice of 


the charges and do not violate the student's due-process rights where they:4 


e advise the reader of the school administration's recommendation of expulsion and the fact that a hearing date would be set 
e recommend the securing of counsel 


* enumerate the facts surrounding the underlying incidents 


Similarly, a school's eight-day suspension of a student did not violate the student's due-process rights where the school:> 
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e gave the student and his father notice of the charges against him 
e informed the student and his father of the evidence in their possession against the student 


e after explaining the evidence and allegations, took the student's written statement, giving him an opportunity to refute the 
charges against him 


Observation: 


A student's refusal to accept service of or sign a notice of intended suspension does not preclude a school from establishing that it 


complied with due-process and statutory requirements for providing notice prior to suspending a student.° 
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Footnotes 

1 McGath v. Hamilton Local School Dist., 848 F. Supp. 2d 831, 282 Ed. Law Rep. 414 (S.D. Ohio 2012); D.L. 
v. Pioneer School Corp., 958 N.E.2d 1151, 274 Ed. Law Rep. 1025 (Ind. Ct. App. 2011). 

2 Board of Educ. of Monticello Cent. School Dist. v. Commissioner of Educ., 91 N.Y.2d 133, 667 N.Y.S.2d 
671, 690 N.E.2d 480, 123 Ed. Law Rep. 876 (1997). 
Even ifa high school student had a protected liberty or property interest in membership in the school honor 
society, the school and school officials provided adequate due process prior to expelling him from the society 
for attending a party where alcohol was being consumed by minors, where the student was put on notice 
of the charges against him and was given the opportunity to submit two written statements and meet with 
school officials in person and with his parents, and the student did not deny that he had been at a party where 
alcohol was being consumed by minors, which violated the school's code of conduct, or that he had failed 
to self-report the violation of the code of conduct. Piekosz-Murphy v. Board of Educ. of Community High 
School Dist. No. 230, 858 F. Supp. 2d 952, 284 Ed. Law Rep. 279 (N.D. Ill. 2012). 

3 Board of Educ. of Monticello Cent. School Dist. v. Commissioner of Educ., 91 N.Y.2d 133, 667 N.Y.S.2d 
671, 690 N.E.2d 480, 123 Ed. Law Rep. 876 (1997). 

4 Hamilton v. Unionville-Chadds Ford School Dist., 552 Pa. 245, 714 A.2d 1012, 128 Ed. Law Rep. 796 
(1998). 
A student was not harmed, and his due process rights were not violated, by a notice of disciplinary expulsion's 
failure to include the address and phone number of the public agency providing services or programs to help 
the student, as required by the expulsion statute. Beaver v. Licking Valley Local School Dist. Bd. of Edn., 
2015-Ohio-4557, 46 N.E.3d 1080, 327 Ed. Law Rep. 915 (Ohio Ct. App. 5th Dist. Licking County 2015). 
Roy v. Fulton County School Dist., 288 Fed. Appx. 686 (11th Cir. 2008). 

6 Buckosh v. Westlake City Schools, 2009-Ohio-1093, 2009 WL 625524 (Ohio Ct. App. 8th Dist. Cuyahoga 
County 2009). 
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The due process required in an expulsion hearing is not the same as the due process that is essential to a criminal trial or a juvenile 
court delinquency proceeding. ! Although student disciplinary hearings are serious and adversarial in nature, students are not 
entitled to the procedural protections of a criminal trial.” Nor does due process require a judicial or quasi-judicial trial, at least 
for brief suspensions.” However, the United States Supreme Court has reserved the question whether more formal procedures 


might be necessary for longer suspensions or expulsions.“ 


Observation: 
A school district's failure to provide a student subject to expulsion with a list of low-cost counsel did not violate due process since 


the student was able to obtain pro bono counsel on her own.° Neither federal nor state constitutions confer the right to counsel in 


a school expulsion meeting.° 
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A school district provided a student with a sufficient hearing regarding an emergency expulsion where the superintendent of 


schools met with the student and his parents for several hours before making a final decision on expulsion.’ To satisfy due 
process in a deprivation of schooling situation, notice of a suspension need not be formal; a student facing suspension can 
receive the hearing almost immediately following the misconduct, and since the hearing can happen so quickly, as a general 


tule notice and hearing should precede removal of the student from school.® However, a school administrator's conversation 
with a student's parent will not in every case create a meaningful opportunity for the student's side of the story to be told as 


is required by due process prior to suspension of the student.” Due process requires that a hearing must be a real one, not a 


sham or pretense. ? 
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Footnotes 

1 Williams ex rel. Allen v. Cambridge Bd. of Educ., 370 F.3d 630, 188 Ed. Law Rep. 131, 2004 FED App. 
0169P (6th Cir. 2004); James By and Through James v. Unified School Dist. No. 512, Johnson County, Kan., 
899 F. Supp. 530, 104 Ed. Law Rep. 188 (D. Kan. 1995). 

2 Lausin ex rel. Lausin v. Bishko, 727 F. Supp. 2d 610, 262 Ed. Law Rep. 428 (N.D. Ohio 2010); Board of 
Educ. of Monticello Cent. School Dist. v. Commissioner of Educ., 91 N.Y.2d 133, 667 N.Y.S.2d 671, 690 
N.E.2d 480, 123 Ed. Law Rep. 876 (1997). 

3 Coronado v. Valleyview Public School Dist. 365-U, 537 F.3d 791, 235 Ed. Law Rep. 780 (7th Cir. 2008). 
An expulsion hearing is not a judicial or quasi-judicial proceeding. Colquitt v. Rich Tp. High School Dist. 
No. 227, 298 Ill. App. 3d 856, 232 Ill. Dec. 924, 699 N.E.2d 1109, 129 Ed. Law Rep. 733 (1st Dist. 1998). 

4 Goss v. Lopez, 419 U.S. 565, 95 S. Ct. 729, 42 L. Ed. 2d 725 (1975); Coronado v. Valleyview Public School 

Dist. 365-U, 537 F.3d 791, 235 Ed. Law Rep. 780 (7th Cir. 2008). 

In re Expulsion of N.Y.B., 750 N.W.2d 318, 232 Ed. Law Rep. 933 (Minn. Ct. App. 2008). 

D.L. v. Pioneer School Corp., 958 N.E.2d 1151, 274 Ed. Law Rep. 1025 (Ind. Ct. App. 2011). 

Doe v. Mercer Island School Dist. No. 400, 288 Fed. Appx. 426, 238 Ed. Law Rep. 66 (9th Cir. 2008). 

Jahn v. Farnsworth, 33 F. Supp. 3d 866, 312 Ed. Law Rep. 658 (E.D. Mich. 2014), aff'd, 617 Fed. Appx. 

453, 323 Ed. Law Rep. 97 (6th Cir. 2015); Heyne v. Metropolitan Nashville Bd. of Public Educ., 380 S.W.3d 

715, 286 Ed. Law Rep. 730 (Tenn. 2012). 

9 Meyer v. Austin Independent School Dist., 167 F.3d 887, 132 Ed. Law Rep. 641 (5th Cir. 1999). 

10 Dietchweiler by Dietchweiler v. Lucas, 827 F.3d 622, 333 Ed. Law Rep. 591 (7th Cir. 2016). 
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Because an expulsion hearing is not a judicial or quasi-judicial proceeding, | the common-law rules of evidence need not be 
transplanted wholesale.” School administrators may rely on the traditional sources of factual information on which they decide 
and act in matters of student discipline and are not limited to "evidence" of the sort that is admissible at a trial.> For example, 


the evidence at an expulsion hearing may consist of hearsay." 


However, a school board's expulsion decision, like the decision of any other agency, must be based on objective criteria applied 
to the facts and circumstances of the record at hand.’ The decision to suspend a student must be based on competent and 
substantial evidence that the student actually participated in the conduct charged. Reasonable inferences drawn by the hearing 


officer will be sustained by a reviewing court if they are supported by the record.” 
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Footnotes 

1 § 318. 

2 Colquitt v. Rich Tp. High School Dist. No. 227, 298 Ill. App. 3d 856, 232 Ill. Dec. 924, 699 N.E.2d 1109, 
129 Ed. Law Rep. 733 (1st Dist. 1998). 

3 West v. Derby Unified School Dist. No. 260, 23 F. Supp. 2d 1223, 130 Ed. Law Rep. 1186 (D. Kan. 1998), 


aff'd, 206 F.3d 1358, 143 Ed. Law Rep. 43 (10th Cir. 2000). 
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Patrick v. Success Academy Charter Schools, Inc., 354 F. Supp. 3d 185, 362 Ed. Law Rep. 928 (E.D. N.Y. 
2018); Hinds County School Dist. Bd. of Trustees v. R.B. ex rel. D.L.B., 10 So. 3d 387, 246 Ed. Law Rep. 
519 (Miss. 2008); Board of Educ. of Monticello Cent. School Dist. v. Commissioner of Educ., 91 N.Y.2d 
133, 667 N.Y.S.2d 671, 690 N.E.2d 480, 123 Ed. Law Rep. 876 (1997). 

C.P.R. v. Henry County Bd. of Educ., 329 Ga. App. 57, 763 S.E.2d 725, 310 Ed. Law Rep. 486 (2014); In 
re Expulsion of N.Y.B., 750 N.W.2d 318, 232 Ed. Law Rep. 933 (Minn. Ct. App. 2008). 

M.N. v. Morgan Hill Unified School Dist., 20 Cal. App. 5th 607, 229 Cal. Rptr. 3d 186, 352 Ed. Law Rep. 
248 (6th Dist. 2018); Mott o/b/o D.G. v. School District of DeSoto County, 268 So. 3d 956, 366 Ed. Law 
Rep. 564 (Fla. 2d DCA 2019); Board of Educ. of Monticello Cent. School Dist. v. Commissioner of Educ., 
91 N.Y.2d 133, 667 N.Y.S.2d 671, 690 N.E.2d 480, 123 Ed. Law Rep. 876 (1997). 

Board of Educ. of Monticello Cent. School Dist. v. Commissioner of Educ., 91 N.Y.2d 133, 667 N.Y.S.2d 
671, 690 N.E.2d 480, 123 Ed. Law Rep. 876 (1997). 
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At an expulsion hearing, protections from witnesses who are motivated by malice, vindictiveness, intolerance, prejudice, or 
jealousy must be maintained.! Thus, some authority holds that the student must be given the right to cross-examine the witnesses 
against him or her,” although, as a general matter, there is no hard and fast federal constitutional right to call or cross-examine 
witnesses in a school disciplinary setting.” If the student is not afforded this right at the suspension hearing, he or she is entitled 
to put in additional evidence upon a judicial review of the decision.* 
However, it has also been held that a failure to furnish the student with the names of the witnesses” and a summary of their 
testimony? does not violate due process. Further, the principles of due process do not require a school board to compel the 


attendance of student witnesses at a student disciplinary hearing.” 
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Footnotes 

1 Colquitt v. Rich Tp. High School Dist. No. 227, 298 Ill. App. 3d 856, 232 Ill. Dec. 924, 699 N.E.2d 1109, 
129 Ed. Law Rep. 733 (1st Dist. 1998). 

2 Colquitt v. Rich Tp. High School Dist. No. 227, 298 Ill. App. 3d 856, 232 Ill. Dec. 924, 699 N.E.2d 1109, 


129 Ed. Law Rep. 733 (1st Dist. 1998); Stone v. Prosser Consol. School Dist. No. 116, 94 Wash. App. 73, 
971 P.2d 125, 131 Ed. Law Rep. 1134 (Div. 3 1999). 


WESTLAW 


§ 320. Witnesses at hearing for students facing..., 67B Am. Jur. 2d... 


A high school student's allegations that he was denied at his suspension hearing the right to cross-examine 
the complaining witness, and that eye-witness testimony of the student's alleged infractions was provided 
only second hand by the school's dean of students, were sufficient to state a § 1983 claim that the school 
district violated the student's procedural due process rights by denying him the right to confront his accusers 
and examine witnesses. Lopez v. Bay Shore Union Free School Dist., 668 F. Supp. 2d 406, 253 Ed. Law 
Rep. 302 (E.D. N.Y. 2009). 

J.E. ex rel. Edwards v. Center Moriches Union Free School Dist., 898 F. Supp. 2d 516, 291 Ed. Law Rep. 
116. (B.D, N.Y. 2012). 

Neague v. Worthington City School Dist., 122 Ohio App. 3d 433, 702 N.E.2d 107, 130 Ed. Law Rep. 871 
(10th Dist. Franklin County 1997). 

Buckosh v. Westlake City Schools, 2009-Ohio-1093, 2009 WL 625524 (Ohio Ct. App. 8th Dist. Cuyahoga 
County 2009); United Independent School Dist. v. Gonzalez, 911 S.W.2d 118, 105 Ed. Law Rep. 341 (Tex. 
App. San Antonio 1995), writ denied with per curiam opinion, 940 S.W.2d 593 (Tex. 1996). 

United Independent School Dist. v. Gonzalez, 911 S.W.2d 118, 105 Ed. Law Rep. 341 (Tex. App. San 
Antonio 1995), writ denied with per curiam opinion, 940 S.W.2d 593 (Tex. 1996). 

Principles of due process did not require full disclosure of those students providing the school board with 
information in connection with a disciplinary proceeding. Hinds County School Dist. Bd. of Trustees v. R.B. 
ex rel. D.L.B., 10 So. 3d 387, 246 Ed. Law Rep. 519 (Miss. 2008). 

Hinds County School Dist. Bd. of Trustees v. R.B. ex rel. D.L.B., 10 So. 3d 387, 246 Ed. Law Rep. 519 
(Miss. 2008). 
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A statute may authorize judicial review of student expulsion hearings. ! There is authority that, where a statute does not provide 
a particular method of seeking judicial review of the school official's decision, an aggrieved party may seek relief under a statute 


providing for an action in the nature of certiorari.” 


Judicial review of a school board's decision regarding whether to expel a student may be limited to ascertaining whether the 
board's decision is supported by substantial evidence.* On appeal of a student disciplinary decision, the appellate court reviews 


whether the record supports the initial decision of the local school board.“ In cases involving suspension and expulsions, courts 
have similarly held that— 


— appellate review of an administrative decision to expel a student should not go beyond the record before the administrative 
body.” 


— a reviewing court cannot substitute its judgment or opinion for that of the educational authorities. 


— reversal of a school official's decision is warranted only if it lacks any rational explanation that reasonable persons might 


support. j 
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1 


D.K. ex rel. Kennedy v. District School Bd. Indian River County, 981 So. 2d 667, 233 Ed. Law Rep. 1006 
(Fla. 4th DCA 2008) (holding, however, that the statute permits judicial review of proceedings that result 
in expulsion, not those where expulsion is a possibility). 

Doe v. Superintendent of Schools of Stoughton, 437 Mass. 1, 767 N.E.2d 1054, 164 Ed. Law Rep. 872 
(2002). 

Doe v. Richland County School Dist. Two, 382 S.C. 656, 677 S.E.2d 610, 245 Ed. Law Rep. 509 (Ct. App. 
2009). 

Henry County Board of Education v. S.G., 301 Ga. 794, 804 S.E.2d 427, 347 Ed. Law Rep. 1232 (2017). 
Hinds County School Dist. Bd. of Trustees v. R.B. ex rel. D.L.B., 10 So. 3d 387, 246 Ed. Law Rep. 519 
(Miss. 2008). 

A student's claim that she was unfairly induced to waive her right to an evidentiary hearing in expulsion 
proceedings was not properly before court of appeals on review of expulsion order where the letter offered 
in support of student's claim was not made part of record on appeal. In re Expulsion of N.Y.B., 750 N.W.2d 
318, 232 Ed. Law Rep. 933 (Minn. Ct. App. 2008). 

Doe v. Superintendent of Schools of Stoughton, 437 Mass. 1, 767 N.E.2d 1054, 164 Ed. Law Rep. 872 
(2002); Doe v. Richland County School Dist. Two, 382 S.C. 656, 677 S.E.2d 610, 245 Ed. Law Rep. 509 
(Ct. App. 2009). 

Doe v. Superintendent of Schools of Stoughton, 437 Mass. 1, 767 N.E.2d 1054, 164 Ed. Law Rep. 872 
(2002). 
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Since an effort to maintain and inculcate habits designed to preserve good health among pupils is a legitimate element of an 
educational system, a school board has the authority to enact a regulation providing that a student's use of tobacco on designated 


public school premises, or while attending school-sponsored activities, may lead to suspension. ! Indeed, under certain statutes 
directed at preventing and eliminating drug and alcohol abuse in the schools, the local boards of education are required to adopt 
and implement comprehensive substance abuse evaluation procedures and prevention, intervention, and treatment programs in 


their respective school districts.” 
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Law Rep. 1020 (3d Cir. 2000). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


§ 323. Condom distribution programs in schools, 67B Am. Jur. 2d Schools § 323 


67B Am. Jur. 2d Schools § 323 
American Jurisprudence, Second Edition May 2021 Update 


Schools 
Noah J. Gordon, J.D.; Lucas Martin, J.D.; Mary Babb Morris, J.D., of the staff of the National Legal Research Group, Inc.; and Karen L. 
Schultz, J.D. 


IX. Health Regulations 


§ 323. Condom distribution programs in schools 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijiem679 


A.L.R. Library 


Propriety of prophylactic availability programs, 52 A.L.R.5th 477 





A school board's implementation of a condom distribution program in a public high school does not violate the parents' 
fundamental right to remain free from unnecessary governmental interference with bringing up their children when participation 
in the program is voluntary for both the parents and the students, and the program specifically reserves to the parents the 


option of refusing their child's participation. | A condom distribution program has also been upheld against a challenge that it 
violated the parents' privacy rights, freedom of religion, and substantive due-process rights to direct and control the education 


and upbringing of their children.” On this point, the court noted that although the program allowed children unrestricted access 


to contraceptives without parental input and in the compulsory setting of the public schools:? 


e no classroom participation was required 


e the students were not required to seek out and accept the condoms, read the literature accompanying them, or participate in 
any counseling regarding their use 


* no penalty or disciplinary action ensued if a student did not participate in the program 


However, a similar program has also been held to be a violation of the parents' 14th Amendment rights.“ 


WESTLAW 


§ 


323. Condom distribution programs in schools, 67B Am. Jur. 2d Schools § 323 


The distribution of condoms in the public high schools is a "health service" since condoms are a prophylactic measure to preserve 
p g prophy p 


health by reducing the risk of sexually transmitted disease.” It is not "medical treatment" within the meaning of a rule requiring 


parental consent before medical treatment. However, another authority has held a public school condom distribution program 


that did not have a parental opt-out option is unauthorized and unconstitutional on the ground that it was a "health service" for 


which parental consent was required rather than health education or disease prevention. 


7 


Observation: 


Parents of a minor child sufficiently alleged that the school counselor and community health clinic employee arbitrarily and 
irrationally deprived the parents of their right to raise their child as they chose, as required to state a claim for a substantive due 
process violation, where the parents alleged that the counselor and employee interfered in their relationship with the child when they 
allegedly drove her to an off-campus site, withheld this information from the school, arranged for transportation back to school, 


and provided the child means to access birth control.® 
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1 Parents United For Better Schools, Inc. v. School Dist. of Philadelphia Bd. of Educ., 148 F.3d 260, 127 Ed. 
Law Rep. 670 (3d Cir. 1998). 

2 Curtis v. School Committee of Falmouth, 420 Mass. 749, 652 N.E.2d 580, 101 Ed. Law Rep. 1047, 52 
A.L.R.5th 887 (1995). 

3 Curtis v. School Committee of Falmouth, 420 Mass. 749, 652 N.E.2d 580, 101 Ed. Law Rep. 1047, 52 
A.L.R.5th 887 (1995). 

4 Alfonso v. Fernandez, 195 A.D.2d 46, 606 N.Y.S.2d 259, 88 Ed. Law Rep. 747 (2d Dep't 1993). 

5 Parents United for Better Schools, Inc. v. School Dist. of Philadelphia Bd. of Educ., 978 F. Supp. 197, 122 
Ed. Law Rep. 155 (E.D. Pa. 1997), judgment aff'd, 148 F.3d 260, 127 Ed. Law Rep. 670 (3d Cir. 1998). 

6 Parents United for Better Schools, Inc. v. School Dist. of Philadelphia Bd. of Educ., 978 F. Supp. 197, 122 
Ed. Law Rep. 155 (E.D. Pa. 1997), judgment aff'd, 148 F.3d 260, 127 Ed. Law Rep. 670 (3d Cir. 1998). 
Alfonso v. Fernandez, 195 A.D.2d 46, 606 N.Y.S.2d 259, 88 Ed. Law Rep. 747 (2d Dep't 1993). 
Jackson v. Peekskill City School Dist., 106 F. Supp. 3d 420, 325 Ed. Law Rep. 51 (S.D. N.Y. 2015). 
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Independently of statute, school boards have the power to employ doctors, dentists, and nurses based upon the board's right 


to exclude students who do not meet reasonable health requirements and its authority to provide for physical education.! The 
rendering of medical, surgical, and dental services to pupils, however, is beyond the powers to be exercised by a school district 


or its officers.” Such power does not exist in the absence of express legislative language.” 


Observation: 


The due-process rights of the parents of a student who suffers from attention deficit hyperactivity disorder are not violated by a 
4 


school district's refusal to administer a particular dose of Ritalin which the school nurse considers excessive. 
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3 McGilvra v. Seattle School Dist. No. 1, 113 Wash. 619, 194 P. 817, 12 A.L.R. 913 (1921). 
4 Davis v. Francis Howell School Dist., 104 F.3d 204, 19 A.D.D. 769, 115 Ed. Law Rep. 333 (8th Cir. 1997). 
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As a general rule, the legislature may require the vaccination of children as a condition precedent to their right to attend school.! 


Such statutes are a valid exercise of the police power of the state.” 


A specific statute that deals with the exclusion of unimmunized students during the outbreak of a dangerous and communicable 


disease in a public school takes precedence over a more general statute allowing the admittance of unimmunized students.’ 
Therefore, a school board may exclude an unimmunized student from school during the presence of certain diseases despite 


the student's waiver of immunization executed in conformity with the immunization statute.“ A statute excluding unimmunized 


students under such circumstances does not violate the students' right to equal protection.’ 





Observation: 


In a number of cases, courts have held or recognized that a child may be excused from otherwise mandatory state or local vaccination 


based on the religious beliefs of the student's parents.° However, a statutory exception from the school immunization requirements 


WESTLAW 


§ 325. Vaccination requirements of children attending school, 67B Am. Jur. 2d Schools... 


for persons whose opposition to immunization stems from their religious beliefs does not extend to persons whose views are founded 


upon medical or purely moral considerations, scientific and secular theories, or philosophical and personal beliefs.’ 
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Zucht v. King, 260 U.S. 174, 43 S. Ct. 24, 67 L. Ed. 194 (1922); Phillips v. City of New York, 775 F.3d 
538, 313 Ed. Law Rep. 452 (2d Cir. 2015); McCarthy v. Boozman, 212 F. Supp. 2d 945, 168 Ed. Law Rep. 
258 (W.D. Ark. 2002) (applying Arkansas law); Davis v. State, 294 Md. 370, 451 A.2d 107, 6 Ed. Law Rep. 
1009 (1982); Hartman v. May, 168 Miss. 477, 151 So. 737, 93 A.L.R. 1408 (1934); Garcia v. New York 
City Department of Health and Mental Hygiene, 31 N.Y.3d 601, 81 N.Y.S.3d 827, 106 N.E.3d 1187 (2018). 
As to the constitutionality of such statutes, see Am. Jur. 2d, Health § 70. 

As to a parent's duty to provide medical care to his or her child, see Am. Jur. 2d, Parent and Child § 65. 

As to the right to attend public school, generally, see § 248. 

As to the refusal of school authorities to admit an unvaccinated child as a defense to the prosecution of his 
or her parents under a compulsory attendance act, see § 265. 

Zucht v. King, 260 U.S. 174, 43 S. Ct. 24, 67 L. Ed. 194 (1922); Cude v. State, 237 Ark. 927, 377 S.W.2d 
816 (1964); State ex rel. Milhoof v. Board of Education of Village of Barberton, 76 Ohio St. 297, 81 N.E. 
568 (1907). 

As to the police power, generally, see Am. Jur. 2d, Constitutional Law § 334. 

Maack v. School Dist. of Lincoln, 241 Neb. 847, 491 N.W.2d 341, 78 Ed. Law Rep. 1038 (1992). 

Maack v. School Dist. of Lincoln, 241 Neb. 847, 491 N.W.2d 341, 78 Ed. Law Rep. 1038 (1992). 

Maack v. School Dist. of Lincoln, 241 Neb. 847, 491 N.W.2d 341, 78 Ed. Law Rep. 1038 (1992). 

Caviezel v. Great Neck Public Schools, 739 F. Supp. 2d 273, 264 Ed. Law Rep. 166 (E.D. N.Y. 2010), aff'd, 
500 Fed. Appx. 16, 291 Ed. Law Rep. 21 (2d Cir. 2012); Hanzel v. Arter, 625 F. Supp. 1259, 30 Ed. Law 
Rep. 347 (S.D. Ohio 1985) (applying Ohio law); Department of Health v. Curry, 722 So. 2d 874, 131 Ed. 
Law Rep. 870 (Fla. Ist DCA 1998); Syska v. Montgomery County Bd. of Ed., 45 Md. App. 626, 415 A.2d 
301 (1980); Bowden v. Iona Grammar School, 284 A.D.2d 357, 726 N.Y.S.2d 685, 154 Ed. Law Rep. 921 
(2d Dep't 2001); F.F. on behalf of Y.F. v. State, 66 Misc. 3d 467, 114 N.Y.S.3d 852, 373 Ed. Law Rep. 888 
(Sup 2019) (repeal of religious exemption to statute requiring parents and guardians of children to vaccinate 
children before children were permitted to attend school in state); In re LePage, 2001 WY 26, 18 P.3d 1177, 
151 Ed. Law Rep. 605, 94 A.L.R.5th 777 (Wyo. 2001). 

Berg v. Glen Cove City School Dist., 853 F. Supp. 651, 92 Ed. Law Rep. 850 (E.D. N.Y. 1994) (applying 
New York law). 
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In the context of a regulation requiring all students new to a public school district to take a skin test for tuberculosis, it has 
been noted that state law may recognize the right to make decisions about medical treatments for oneself or one's children as 


a fundamental liberty and privacy right.! In such cases, the state has a substantial burden of establishing that an abridgment of 
that right is justified by a compelling governmental interest and that no less restrictive means could advance that compelling 


interest.” A requirement of a tuberculosis skin test also does not infringe on the parents' right to the free exercise of religion? 
at least where the student's parents did not profess to subscribe to any organized religion, and the record provides no indication 


that the parents' feelings were connected to a comprehensive belief system or set of practices.“ 
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Am. Jur. Pleading and Practice Forms, Schools § 124 (Answer—Defense—School district providing home teaching to student 
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Without violating a child's right to a public education, the legislature or local authorities may properly refuse a child admission 


to a public school if he or she is infected with a contagious disease! or has been dangerously exposed to such a disease.” 
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Footnotes 
1 Kenney v. Gurley, 208 Ala. 623, 95 So. 34, 26 A.L.R. 813 (1923) (overruled on other grounds by, Ex parte 
Blue Cross and Blue Shield of Alabama, 773 So. 2d 475 (Ala. 2000)); Nutt v. Board of Education of City 
of Goodland, Sherman County, 128 Kan. 507, 278 P. 1065 (1929). 
As to the right to public education, generally, see § 248. 
2 Bright v. Beard, 132 Minn. 375, 157 N.W. 501 (1916). 
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State statutes and local health regulations concerning contagious diseases, in general, which make no specific reference to 
Acquired Immune Deficiency Syndrome (AIDS) may not apply to the decision whether AIDS-infected students should be 


allowed to attend public school.! Procedures for determining whether AIDS-infected children should be excluded from a public 


school have withstood a due-process challenge at least where the plan provides for: 


e an impartial decision by a medical panel 
* proper notice 


e the opportunity to call and cross-examine witnesses 
However, distinguishing between students known to be infected with AIDS and students who were unidentified carriers of 


AIDS-related complex or asymptomatic carriers is constitutionally unacceptable as a violation of equal protection. 
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Observation: 


It has been held that state education authorities, rather than local school authorities, are the appropriate parties to promulgate 
regulations concerning the right of AIDS-infected children to attend public school given the state's broad grant of authority to 


supervise the schools.* 





In cases concerning the right of a student with AIDS to attend school, courts have received evidence of the guidelines formulated 
by the Centers for Disease Control? and various state or local educational bodies.° Psychological evaluations of the student 


have also been admitted in evidence.’ 
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